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DISCLAIMER 

 
 
  

This document is a report produced by students 
of the Master 2 “International and European 
Environmental Law”, and the Master 2 “Energy 
Law”, from the Aix-en-Provence Law School, at 
Aix-Marseille University. It was produced as 
part of the Legal Clinic of the environment 
(http://facdroitaix.wix.com/clinique-ceric). 
This publication does not express the views of 
the Rethink Plastic alliance 
 
The aim of the Environmental Legal Clinic is to 
offer its partners free of charge specialized 
legal skills of students of these two Master 2. 
These can, thus, compare the knowledge 
acquired at the University with the problems 
that arise in practice. 
 
The Clinic’s mission is to provide free and 
voluntary legal support. The environmental 
legal clinic only gives its partners legal 
elements allowing them to decide, excluding 
any form of legal consultation. 
 
The Clinic does not provide legal services likely 
to engage any responsibility neither on his 
part, nor that of the Law School, nor that Aix-
Marseille University. 
 
Furthermore, the clinic does not provide legal 
services comparable to a lawyer consultation 
or any professional.  

 

http://facdroitaix.wix.com/clinique-ceric)
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INTRODUCTION  
 

 

 

Plastic appeared on the market at the start of the 20th century. Its qualities1 quickly made it essential. 

Today, it represents an essential material in our daily life. Plastics are used in many sectors due to 

their cheap cost, their durability and their weight. According to Plastics Europe, 335 million tons of 

plastics were produced in 2016 – among which 18% were produced in Europe2. Plastic industry is 

relatively important in the EU and target raw plastic materials, converters of plastics and plastics 

machinery manufacturers. It should be noted that the plastic industry is ranked seventh in Europe 

regarding industrial value-added contribution with EUR 350 billion worth of sales in 2016.3 

 

The main producers of plastic in the European single market are Germany (37%), France (17%) and 

Italy (11%). The consumption of plastics keeps increasing from 46,3 million tons in 2013 to 49 million 

tons in 2015. Nowadays 40% of plastic are produced for the packaging industry, the building and 

construction sector follow with a 20% and the automobile sector accounts for 10% of the plastic 

production. Electronical equipment represents around 6%.4 

According to Plastics Europe, only 30% of plastic waste is recycled, 41% is incinerated and 27% is 

sent to landfill in other countries, mostly in China. 

 

It must be taken into account that the ability of a plastic to be recycled depends on its composition, 

product design and type. The level of recycling of plastic is lower than paper, glass or metals. The 

cheap production costs and the availability of plastic materials explain why the recyclability rates 

are so low. At the same time, the demand for recycled plastics is quite low and the industry is not 

well developed. 

 

The supremacy of plastic is beginning to be strongly challenged, because plastic waste increasingly 

threatens our environment. Indeed, the harmful effects of plastic are no longer to be demonstrated. 

However, a quick reminder of the dangers of plastic cannot hurt. 

 

Plastic represents a health risk on a global scale as it is harmful from its production to its treatment 

as waste. It is therefore necessary to rethink the use of plastic. Adopting a preventive approach to 

reduction at source could be a way to put an end to this health and environmental threat. 

 

Indeed, as shown in the diagram, plastic represents an environmental and health threat. 

                                                
1 Hygiene, resistance to shocks and temperature variations, ease of shaping, rot-proofing, etc.;  

2 PLASTICS EUROPE, “Plastics – the facts 2017, An Analysis of European Plastics Production, Demand and Waste Data”. In: Plastics 
Europe, 2018;  

3 ibid; 

4 Datas from: FILHO Walter Leal, SAARI Ulla, FEDORUK Mariia, IITAL Arvo, MOORA Harri, KLÖGA Marija, VORONOVA Viktoria, 
“An overview of the problems posed by plastic products and the role of extended producer responsibility in Europe”. In: Journal of 
Cleaner Production, 214, 550-558, 2019;  
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The stages of the plastic life cycle and its consequences5 

 

Throughout its life cycle, plastic is a source of pollution due to the diffusion of microparticles which contaminate 

all environmental areas (air, water and soil) but also all the elements with which it is in contact with (food, skin, 

etc.). 
 

The ubiquity of plastic in our environment represents a health hazard for humans. Indeed, this product is in 

continuous interaction with the human environment and ends up infiltrating the human body by ingestion, 

inhalation, or direct contact. Thus, more and more microfibers and plastic microparticles are found in human 

tissues and the blood system. 

The effects on health can be diverse: impacts on the immune system and the respiratory system, endocrine 

disruptions, reduced fertility, increased risk of cancer, etc. 

Only 6% of all plastic ever produced has been recycled. This situation is certainly improving today with a 

recycling rate reaching 20% worldwide6, but recycling is not as simple as throwing all the plastic used in the 

right bin. 
 

The first pitfall is that of the seven types of plastics generally recognized only one, PET7, is reused on a large 

scale. Three others are not recyclable today, either absolutely or because it is not profitable. 

                                                
5AZOULAY David, VILLA Priscilla, ARELLANO Yvette, GORDON Mariam, MOON Doun, MILLER Kathryn, THOMPSON Kristen, “Plastic 
& Health: The Hidden Costs of a Plastic Planet”. In: Centre for International Environmental law, 2019:  
6 GEYER Roland, JAMBECK Jenna, LAVENDER LAW Kara, “Production, use, and fate of all plastics ever made”. In: Sciences Advances, 
2017;  
7 polyethylene terephthalate;  
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SPI code 

 

NAME 

SYMBOL 

and  

ABBREVIATION  

 

USE 

ABILITY TO RE-EMPLOYMENT 

 

 

1 

 

 

Polyethylene 

terephthalate 

 

PET or PETE 

 

Mostly used for food and drink 

packaging because it prevents 

contact with oxygen: 

- soda and water bottles 

- food and medicine jars 

- bean bags 

Commonly recycled 

contains antimony trioxide which 

is a carcinogen product - and it 

is proved that warm 

temperatures help to release the 

hazardous substance. 

 

 

2 

 

 

High-density 

polyethylene  

PEHD or HDPE 

 

- milk jugs and juice 

containers 

- grocery bags 

- soap bottle 

- strong cleaning products 

containers 

- toys 

Commonly recycled 

the most commonly recycled type 

of plastic 

 

 

 

 

 
 

3 

 

 
 

Polyvinyl chloride  

PVC 

 

One of the most produced 

plastic polymers 

- pipes  

- grocery bags  

- shoes  

Almost never recycled 

can contain plasticizing additives 

considered as carcinogenic (like 

DEHA or DEHP) 

less than 1% is recycled - 

essentially for flooring  

 

 

4 

 

 

Low-density 

polyethylene 

PEBD or LDPE 

 

Safe choice for food storage 

as it is durable and flexible 

- food bags and wrap 

- flexible containers 

Sometimes recycled 

Often recycled in garbage cans  

 

 

5 

 

 

Polypropylene 

PP 

 

- diapers 

- tupperware and 

kitchenware 

- cups and plates 

Commonly recycled 

can be recycled but never 

accepted as PETE or HDPE. 

usually recycled in: rakes, 

battery cables 

 

 

6 

 

 

Polystyrene 

PS 

 

- disposable cups and 

food boxes 

- styrofoam in packaging 

Almost never recycled 

inefficiently recyclable: takes a 

lot of energy 

 

 

 

7 

 

 

Others / 

Miscellaneous 

plastics 

N/A 

 
 

Including: nylon, styrene, 

fiberglass, acrylonitrile 

butadiene, polycarbonate, 

polyactide and acrylic. 

- CDs and DVDs 

- medical storage 

containers 

- eyeglasses 

- baby feeding bottles 

Almost never recycled 

not usually recyclable (can 

contain bisphenol A) - usually in 

outdoor decks 

This table is a compilation of data found in multiple tables and websites mentioned in the bibliography* 
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The SPI code has been established by the Society of the Plastic Industry (SPI) : this 

system tends to facilitate the identification of the plastic in each product and its 

recycling ability. These codes are “usually moulded at the bottom of the product by 

the manufacturer”8. 

 

Among those plastics, only three are recycled: PET, PEHD and PP. While others like 

PVC or polystyrene are too light and do not contain enough raw material to make it 

environmentally and economically viable. Today, the best way to value these 

packaging is to throw it in the traditional trash to recover the heat energy at the time 

of incineration. 

 

If recycling is such a problem, why not opt for biodegradable plastic? It is not that 

simple. The “biodegradable” label is confusing. Biodegradable plastic will not 

decompose if you bury it in your garden. It must be sent to an industrial composting 

unit and this equipment is rare in the world. In addition, tests on the composability of 

a material do not take into account potentially toxic effects for the soil. 

 

 

THUS: 
 

➔ Plastic is a material that our planet cannot absorb. 

➔ Plastics in contact with our food can poison us. 

➔ Once released to the environment, plastic breaks down into smaller and smaller pieces 

that attract and absorb toxic substances. 

➔ "Recycling" plastics does not entirely work and is not a sustainable solution. 

The only real solution is to refuse single-use plastic. 

 

However, the absolute ban, although the only real solution, seems to be difficult if not 

impossible to implement at the moment. Indeed, the conclusions of COP25 support this 

impossibility, because far from the climate emergency, a “minimal” agreement was 

adopted in Madrid stressing the “urgent need” to act.  

 

As a result, this report will study more plausible solutions such as reducing plastic 

through taxation (Chapter 1) but also through reuse and circular economy (Chapter 

2). 

  

                                                
8What are the different types of plastics?, Quality Logo Product, Alyssa Mertes, 14 June 2019: 
https://www.qualitylogoproducts.com/promo-university/different-types-of-plastic.htm  

https://www.qualitylogoproducts.com/promo-university/different-types-of-plastic.htm
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CHAPTER 1 - GENERAL 

FRAMEWORK OF TAXATION 
 

 

 

Rich Carrey, Shutterstock.  

1.1- INTRODUCTION  

 

The European Union establishes in its 2018 plastic strategy that “Around 25.8 million tons of plastic 

waste are generated in Europe every year. Less than 30% of such waste is collected for recycling. 

Of this amount, a significant share leaves the EU to be treated in third countries, where different 

environmental standards may apply”9. Moving decisively towards a more prosperous and sustainable 

plastics economy then must be a worldwide priority.  

 

As the European Union has spoken publicly its aim to reduce the amount of plastic in the economy, 

new economic and legal tools must be developed nowadays in order to face the global plastic crisis. 

Therefore, this chapter will discuss several possible economic measures which could be taken in order 

to effectively achieve the European Union’s aim to fight plastic pollution.  

 

Firstly, this chapter will determine the benefits and difficulties of establishing a tax on plastic. This 

entails to consider how an effective environmental tax is designed and which plastic component should 

be taxed on. It also requires to consider whether it is possible to implement a tax at a European level, 

which would apply to all Member States, or at a state level.  

 

Regarding taxation on plastic at a European level, this report will focus on indirect taxation and the 

combined nomenclature amendment procedure. Regarding taxation on plastic at a state level, this 

report will examine internal taxation. Furthermore, a detailed comparative study will be made 

between plastic taxes in different countries. However, this chapter will point out the several issues 

that can be encountered when implementing a European or national tax on plastic products. 

 

Secondly, due to these shortcomings of a levy on plastic, this chapter will examine alternatives to 

taxation on plastic. These alternatives can be put in place at a European or state level, such as 

measures banning plastic or limiting the quantity of plastic products, state aids granted to companies 

not using plastic and an “eco-contribution” on plastic products or incentives on consumer behaviour 

with for example eco labels on products. 

 

First and foremost, the definition and purpose of an environmental tax must be laid out. 

 

                                                
9 European strategy for plastic in a circular economy 
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1.2- THE ENVIRONMENTAL TAX AS AN EFFECTIVE 

ECONOMIC INSTRUMENT 

 

 

Taxing plastic aims to change the way industries produce daily and ultimately to reduce 

plastic waste. First of all, the environmental tax has its own definition and purpose (1.2.1), 

which must be explained before considering levying a tax (1.2.2) on the right component 

of plastic (1.2.3). However, a plastic tax must be examined with regard to the common 

market and the objective of protecting the environment (1.2.4). 

1.2.1- Environmental tax: definition and purpose 

 

“Environmental taxation is by definition a tax on an environmental damaging activity or pollutant, which society 

would like to see reduce their use10”. There are three objectives of such tax: 

- (i) Change behavior consumers, citizens or businesses. 

- (ii) Internalizing the damages caused by polluters, that is, moving the economic costs associated with 

environmental damage to the financial bottom line of the body whose activity causes those costs in the 

first place. 

- (iii) Raise revenue for public. 

 

On the purpose of (i) changing behavior, the tax should be set at a high enough level or be designed in some 

other way to ensure that people or business don’t want to pay for it, preferring instead to change what they 

buy, or reduce their overall consumption. 

 

Regarding the objective of (ii) internalizing the damages, theoretically, the tax should be set at the level that 

reflects the cost of, for example, cleaning up after damage caused.  This is so-called “Pigouvian” taxation; in 

principle, environmental damage can continue if those that cause the damage are content to pay the tax. This 

aspect of an environmental levy is the most complicated to fulfill toward a plastic tax because it is particularly 

difficult to quantify the real cost and damages of plastic on earth, as it has spread so much.  

 

The final aim of (iii) raising money is the easiest to establish. Consequently, policy makers will only need to be 

able to predict with relative accuracy what tax receipts may be from one year to the next. 

 

1.2.2. – How to design effective environmental taxes? 

1.2.2.1-  THRESHOLDS OF TAXATIO N  

 

Firstly, there is a general principle of taxation providing that taxes should as far as possible be levied on final 

production, consumption and incomes. 

 

As a matter of fact, failures are highlighted relating to the fact that many kinds of plastic are used every day 

in different ways. Consequently, there must be different levy status of a taxation on plastic. In addition, the 

question of the fact’s generator, central notion in taxation, is problematic as depending on when it’s placed, the 

tax would not be assumed by the same entity or person. 

 

                                                
10 POWELL David, “Rethink Plastic, The price is right or is it? The case for taxing plastic”, September 2018;  
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Indeed, a series of taxes on different parts of the plastic chain may be necessary 

in order to be effective knowing that the plastic chain is long and complex. It is highly 

unlikely that there will be a single tax on plastic. This is why a tax could be levied at 

any time along the chain from the initial production of monomers, to the sale or 

purchase of plastic resins until the final consumption. Nevertheless, the closer the 

tax is to the consumer, the more visible and effective it would be.  

 

Nicolas Curuana emphasize this aspect in his thesis, questioning on if it is the pollution 

that sets of taxation or the independent act of using plastic. He writes that once 

defined the “assiette-pollution”, the use degree has to be taken into account to fix 

the amount of the tax. The consequence is that thresholds of taxation must be 

defined, which is complicated toward the frame a sovereignty principle in matter of 

taxation11. Besides, the definition of thresholds induces taking into account 

consumption percentages patterns of plastic by many different actors: households, 

enterprises, public establishments, etc. It implies the knowledge of consumers habits 

to adapt rates and taxation methods. 

 

➡ “AN ENVIRONMENTAL TAX GENERALLY SHOULD BE LEVIED AS DIRECTLY AS POSSIBLE ON THE POLLUTANT OR 

ACTION CAUSING THE ENVIRONMENTAL DAMAGE”12.  

 

For example, it would be very difficult to tax directly the emissions from motor vehicles 

because of the administrative cost of measuring emissions from individual vehicles. Since 

the release of carbon into the atmosphere is highly correlated with fuel use, however, 

taxes on motor vehicle fuels are efficient proxies for taxing CO2 emissions. 

 

1.2.2.2-  GENERAL PR INC IPLE AND FUNCTIONING OF TAXATION 

 

Multiple principles of taxation were established by the Ottawa Taxation Framework. If those principles are 

the basis of every levy making decision, as explained before, the situation has to be slightly different regarding 

an environmental tax.  

 PRINCIPLE OF NEUTRALITY: in its Chapter 4, OECD states that “Taxation should seek to be neutral and 

equitable between forms of business activities. A neutral tax will contribute to efficiency by ensuring 

that optimal allocation of the means of production is achieved”13.  

 PRINCIPLE OF EFFICIENCY: cost for businesses and government should be minimized as far as possible. 

 PRINCIPLE OF CERTAINTY AND SIMPLICITY: the tax rules should be clear and simple to understand, so that it is 

must have no mistakes by the taxpayers. Easier is a tax more the individuals and businesses can know 

their obligations and entitlements.  

 PRINCIPLE OF EFFECTIVENESS AND FAIRNESS: taxation should produce the right amount of tax at the right time. 

The practical enforceability of tax rules is an important consideration for policy makers.  

 PRINCIPLE OF FLEXIBILITY: the taxation system should be flexible and dynamic enough to ensure technological 

and commercial developments. This principle is essential as the tax has to still be effective even through 

the political changes. 

 

                                                
11 CURUANA Nicolas, “La fiscalité environnementale, Entre impératifs fiscaux et objectifs environnementaux, approche conceptuelle 
de la fiscalité environnementale”, L’Harmattan, 2015; 
12 OECD, environmental taxation: a guide for policy makers;  
13 OECD library, Chapter 2;  
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 Regarding an environmental tax several aspects must be taken into account. First of all, 

the concept of such taxation is based on negatives environmental externalities ➠ linear 

concept of taxation.  

Second of all, the taxation’s efficiency relies on the acceptability of it and the perception 

ratepayers has of its effectiveness.  
 

 Two economic theories synthesize those two aspects.  First of all, the concept of such 

taxation is that the based-on negatives environmental externalities of the market, which 

remains linear concept of taxation. Second of all, the efficiency of such levy rest on 

acceptability of it and perception of its real effectiveness by ratepayers. On that purpose, 

two economic theories synthesize those aspects. 

 

 

1.2.2.2.1- The Pigovian taxation 

A Pigovian tax (also spelled Pigouvian tax) is a tax on any market activity that 

generates negative externalities (which are costs not included in the market price). The 

tax is intended to correct an undesirable or inefficient market outcome (i.e a market 

failure) and does so by being set equal to the social cost of the negative externalities. 

 

The idea of a Pigouvian tax then, is to rebuild the balance on an economical market 

that does not take into account the negative environmental externalities, and de 

facto, distort consumers choices14.  

 

 

 

1.2.2.2.2- Optimal taxation theory 

This system is based on the model of indirect taxes. Consequently, the creator of this tax focused on 

the necessity to inform the consumers about the well-founded of the taxation. Under this point of view, 

the negative externalities are defined by the number of products bought by the consumers. It has 

to be taken into account that those consumers are different on two points: the salary rate, and their 

tastes on some products.  

 

Basically, this theory tends to demonstrate that when the consumption level is not measurable a linear 

tax (Pigovian tax) on the polluting product would be more efficient as it is impossible to differentiate 

between the consumers and their disparities on the salary rate. On the other hand, when this 

consumption is measurable the taxation must be nonlinear. The fundamental idea then is to correct 

this social inequality by a laddering on the tax level upon the type of product. For example, the 

concept is to tax first necessity goods less, and beauty products or other kind of unnecessary goods 

more.  

 

                                                
14 CREMER Helmuth, GAHVARI Firouz, LADOUX Norbert, “La taxation des biens polluant”. In: Revue française d'économie, Vol.14, 
No°2, 1999, pp. 33-60; 

➡ However, if this theory is ideologically interesting, yet there is no application 

example due to constant interaction with other taxes, that might mislead the 

Pigovian theory execution.  
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Consequently, to improve the sustainability properties of tax systems, indicators beyond the tax ratio are 

required. Those indicators were highlighted by Margit Schratzenstaller, in her paper “sustainable tax policy”, 

in 2015. Following this analysis, several indicators must be compared before the implementation of a new levy.  

 

FIRSTLY, global and structural indicators must be studied. The comparison has to be made between 

the tax ratio and the social impact of it.  

 

SECONDLY,  
“Macroeconomic indicators may capture structural characteristics of the overall tax system from 

a macroeconomic perspective (most important the composition of overall tax revenues or the 

effective tax burden on macroeconomic tax bases). Microeconomic indicators are directed at the 

individual level, at individual subjects, i.e. towards a “typical” individual representative 

taxpayer, or an individual representative tax base, and build on micro data”15. 
 

 

THIRDLY, indicators may be differentiated according to hierarchical levels (taking into account 

headline indicators as well as expert’s indicators, public…).  

 

A perfect example of this theory’s application is the Europe 2020 strategy published by the European 

Commission. Indeed, the choice of the indicators is guided by a selection from headline indicators and Member’ 

States tax system indicators. In consequence, headline indicators expect to be influenced by those structures 

and features of national tax systems captured by the input indicators. In another way, the headline indicators 

selected by the European Commission to be related to Member States’ tax systems include employment rates 

(total as well as for males and females), covering economic sustainability; and greenhouse gas emissions, 

covering environmental sustainability16. 

 

 

 

 
 

WHAT CAN BE  CONCLUDE D THEN? 

➡ Economical and technical aspects of new tax implementation impact taxation effectiveness.  

➡ Within the framework of an environmental tax, some aspects should be taken into account: 

- even if the purpose is green, tax still means reduction of purchasing power; 

- linear tax seems less effective because more inequity regarding social disparities; 

- unlined tax seems fairer, but more difficult to apply; 

- difficulty to estimate the exact negative environmental externalities 

➡ Balancing system ideas: 

- transparency on the use of tax revenue; 

- information and awareness campaigns;  

- level the amount of tax through the type of goods. 

  

                                                
15 SCHRATZENSTALLER Margit, “Sustainable tax policy. Concepts and indicators beyond the tax ratio”. In: Revue de l'OFCE, No. 141, 
2015, pp. 57-77;  
16 Communication from the Commission, EUROPE 2020, “A strategy for smart, sustainable and inclusive growth”, 2010;  
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1.2.2.3-  EXCISE DUTIES IN THE EU 

 

Excise duties are indirect taxes levied on goods that damage consumer’s health or pollute the environment. 

The duties increase the price paid by the consumer with the aim of discouraging the consumption or reducing 

the waste of the products concerned17.   

 

The general arrangements for movement and storage of goods being subject to excise duties mainly covers 

mineral oils, manufactured tobacco, alcohol and alcoholic beverages. But more recently, excise duty has been 

introduced on the consumption of products generating polluting waste which are hardly or not at all recycled 

or that are harmful to the environment (such as electronic products, some plastic packaging, etc.).  

 

➡ Therefore, a tax could be implemented in order to raise the price and reduce the 

amount of plastic used. 

  

1.2.3- Which plastic component should be taxed? 

 

 
 

 

 

 

 

 

Rethink Plastic, the price is right or is it? 

 

As it has been explained before, a tax could be levied at different moments of the plastic production (even 

if it has been showed that it must be levied as directly as possible on the pollutant or action causing the 

environmental damage).  

Then, following the scheme there are several options and 

a levy could be imposed on:  

 The production of the initial monomers, such as ethylene, 

propylene or benzene, from crude oil or bio-based 

feedstock; 
 

 The processing of those monomers into plastic resins (also 

called polymers) such as polyethylene; 
 

 The process of the conversion of resins, through industrial 

processes, into finished plastic; 
 

 The production of goods containing or entirely made 

from plastic; 
 

 The purchase and consumption of those goods; 
 

 The disposal of those goods.  

                                                
17 European Commission, EU Trade Helpdesk, Excise duties, https://trade.ec.europa.eu/tradehelp/excise-duties, accessed 3rd 
November 2019;  

Consequently, what is 
understood by the term 

“plastic” at an EU level? 
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1.2.3.1-  DEFINITION OF THE NOTION OF PLASTIC 

 

Indeed, taking into account the European definition of plastic or polymers, some part 

of the plastic production might be excluded from the process of a plastic tax.  

 

As a matter of fact, according to Article 3 of the directive 2015/720 of the European 

Parliament and of the Council of 29 April 2015: 

“Plastic shall mean a polymer within the meaning of Article 3(5) of Regulation (EC) No 

1907/2006 of the European Parliament and of the Council (*), to which additives or other 

substances may have been added, and which is capable of functioning as a main structural 

component of carrier bags”18. 

  

Consequently, Article 3 (5) of Regulation No 1907/2006 states that:  

“Polymer means a substance consisting of molecules characterized by the sequence of one or more 

types of monomer units. Such molecules must be distributed over a range of molecular weights wherein 

differences in the molecular weight are primarily attributable to differences in the number of monomer units. 

A polymer comprises the following: 

(a) a simple weight majority of molecules containing at least three monomer units which are covalently bound 

to at least one other monomer unit or another reactant. 

(b) less than a simple weight majority of molecules of the same molecular weight. 

In the context of this definition a ‘monomer unit’ means the reacted form of a monomer substance in a 

polymer”19. 

 

Given these two definitions, the beginning of the plastic production might be excluded under the European law, 

as a notion of plastic. Nevertheless, Article 3 (6) of Regulation No 1907/2006 defines the term monomers as 

“ a substance which is capable of forming covalent bonds with a sequence of additional like or unlike 

molecules under the conditions of the relevant polymer-forming reaction used for the particular process”20. 

 

➡ For this reason, it is impossible to be sure for now whether a levy on the raw material such as 

monomer should be analysed under the scope of a plastic levy under EU law.  

 

1.2.3.2-  WHERE TO LEVY THROUGH THE PLASTIC CHAIN? 

 

Considering the hypothesis of a plastic tax possible throughout the plastic chain, the consequences, aims and 

disadvantages are different regarding each intended tax. In the same way, they must be known in order to 

ensure the effectiveness of this environmental tax. Thus, in practice “a plastics tax” may actually be a suite of 

taxes, each designed differently to elicit different behavioural responses from different actors along the chain. 

Indeed, there are many different types of plastic tax that could be introduced. The process by which monomers 

are transformed into finished plastics and sold to consumers involves many actors, and different taxes could have 

significant effects along the chain21. 

 

                                                
18 Article 3, Directive 2015/720 of the European Parliament and of the Council of 29 April 2015;  
19 Article 3 (5) of Regulation No 1907/2006 of the European Parliament and of the Council;  
20 Article 3 (6) of Regulation No 1907/2006 of the European Parliament and the Council;  
21 RODRIGO Ariadna, POWELL David, “Can we tax our way out of the plastic pollution crisis?”. In: Euractiv, September, 4th, 2018;  
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  Purchase of monomer Sale of non-

recycled 

Final product 

Where to levy? On plastic manufacturers 

Levied by weight or value of 

monomers purchased. 

On plastic manufacturers 

or converters. 

On consumers. 

Objective Reduce the consumption of 

plastic throughout the economy 

by raising the cost of this raw 

material. 

Promote plastic 

production from recycled 

resins, and thus increase 

the demand for recycled 

plastic (compare to non-

recycled). 

Discourage the purchase 

of any plastic items. 

Consequences Significant impact on plastic 

demand if the costs are passed 

on to manufacturers and 

consumers. 
 

Higher risk of the tax being 

absorbed by profits along the 

supply chain; potentially 

raising revenue, but not 

changing behavior. 
 

Furthermore, 80% of monomer 

demand in the EU comes from 

just 9 Member States, which 

would be a problem regarding 

the freedom of goods for those 

states (especially because 

there are only a few). 

Minimizing waste to 

landfill and incineration. 

Only works if the 

recycled material is 

cheaper than virgin one. 
 

A tax could be 

implemented targeting 

the price difference 

between recycled and 

virgin plastic. 
 

On the contrary, it does 

not necessarily reduce 

the overall demand for 

plastic in the economy. 

Shaping the decisions of 

consumers, changing 

perceptions about the 

need for plastic in the 

economy. 
 

The closer the tax is to the 

consumer, the more 

visible it will be to a 

greater number of 

people and thus the more 

effective it will be. Yet 

the main disadvantage is 

to burden the consumers 

without a differentiation 

between the consumers 

(same as the VTA). 

1.2.4- Taxation, the common market and environmental protection 

1.2.4.1-  TAXAT ION UNDER EU  LAW  

Tax policy in the European Union (EU) has two components: direct taxation, which remains the sole 

responsibility of Member States, and indirect taxation, which affects free movement of goods and 

the freedom to provide services in the single market. 

 With regard to direct taxation, a direct tax is a type of tax where the incidence and impact 

of taxation fall on the same entity. Consequently, the burden of the tax cannot be shifted to 

someone else by the taxpayer.  

 On the contrary, impact of indirect taxation doesn’t fall on the same entity. Indeed, the 

burden of the tax can be shifted to someone else. For example, indirect tax has the effect 

to rise the price of products on which they are imposed.  The EU coordinates and harmonises 

law on value-added tax (VAT) and excise duties. It ensures that competition on the internal 

market is not distorted by variations in indirect taxation rates and systems giving businesses 

in one country an unfair advantage over others. 
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WHAT IS AN ECO-TAX? 
 
 

The environmental tax is a tax that applies under 

the polluter pays principle to actions that cause 

environmental damage to help limit and / or 

mitigate or repair certain effects. 

 

In Europe, several tools proposed by economists as 

socially effective to fight against climate change 

have had positive outcomes22: 

 

 Finland was the first to introduce a carbon tax 

in 1990. 
 

 In Sweden a tax on CO2 emissions has been 

introduced in 1991. 
 

 Germany set up an electricity tax in 1999 

simultaneously with the increase of the tax on 

hydrocarbons. 
 

 In 2008, an incentive tax was introduced in 

Switzerland on fossil fuels. Encouraging 

parsimonious consumption and increased use of 

energy agents with little or no CO2. 

 

France often prefers to introduce a new tax rather 

than reform the existing tax system. This is also the 

case in the field of eco-taxation.  

 
 

➡ The creation ex nihilo of new eco-taxes is 

sometimes preferred to the “greening” of the 

existing tax system. 

 

In the recent period, there are several failed 

reforms to implement environmental taxes. 

Whether it is with the carbon tax in 2009 in France 

or the “national tax on goods vehicles”, called eco-

tax heavy goods, created by the French finance law 

for 200923. 

 

 

                                                
22 COMBET Emmanuel, GHERSI Frédéric, HOURCARDE Jean-Charles, THUBIN Camille, “La fiscalité carbone au risque des enjeux 

d’équité”. In: Revue française d'économie, Vol. 25, No. 2, 2010, pp. 59-91; 
23 Article 153 of the law n° 2008-1425 of 27 December 2008, JORF;  
24 Not subject to the quotas allocated under Directive 2003/87 EC establishing the European Trading Scheme (ETS); 
25 ROTILLON Gilles, “IV. Les ressources renouvelables en pratique”, In : Économie des ressources naturelles. Paris, La Découverte, 
2019, pp. 63-89;  
26 SAINTENY Guillaume, “Faut-il pleurer la taxe carbone ?” In: Commentaire, No. 132, 2010 pp.1017-1026;  

FAILURE OF THE 2009 CARBON TAX 
 
 

Without too much noise at the Grenelle Environment 

Forum in October 2007, the carbon tax made a 

remarkable appearance in June 2009, just after 

the ecologist success in the European elections. The 

tax will be 17 euros per ton of CO2 (the average 

price of a license on the European market at that 

date) and will affect all those who do not 

participate in the ETS system24. 

 

The underlying principle is simple and based on the 

most standard economic theory: unchanged budget 

(since the tax would be paid) but with relative 

prices to the detriment of products containing 

carbon, the economic agents concerned would 

reduce their expenses in these products to consume 

more non-carbon substitutes. However, for this 

consequence to occur, it is necessary, on the one 

hand, that the substitutes exist, and on the other 

hand, that the carbon products become sufficiently 

penalized for the substitution effect to take full 

effect25. 

 

The carbon tax project was the subject a lively 

debate. The debate focused more on the economic, 

social, political and technical aspects of the tax than 

on its environmental aspects26. 
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A first series of defects27 was in the field of the tax, 

also called “Contribution Climat Energie” (CCE)28 

which seemed too narrow. A series of reductions led 

to the exclusion of a whole range of greenhouse gas 

(GHG) activities. 

 The first restriction that hardly appeared to be 
noted throughout the debate on the CEC 

concerned carbon stocks. The tax did not seem 
to apply to carbon offsets resulting from 

changes in land use29. 
 

 Second important restriction of the scope of the 
CEC: it would have applied to only one of the 

GHGs, excluding, for example, methane, 
nitrous oxide. However, the persistence of 

some GHGs is greater than that of 
CO2.Exclusion of electricity was another limit 

to the scope of the tax30. 
 

 Finally, certain sectors (including aviation) 
avoid, temporarily at least, the tax. 

 

For some commentators, the double case law31 of 

the “Conseil Constitutionnel” in 2000 and 2009 

condemns the use of taxation in terms of climate 

change. Indeed, the Council does validate the use 

of the incentive tax in this area. In both cases, the 

Council recalls that:  
 

“the principle of equality does not preclude the 

establishment of specific charges designed to induce 

taxable persons to adopt behaviour in accordance 

with objectives of general interest, provided that the 

rules it lays down for that purpose are justified in the 

light of those objectives”32.  
 

The same sentence is reproduced in both decisions. 

The fight against the greenhouse effect and the 

control of energy consumption are well 

recognized as objectives of general interest by the 

Council. 

                                                
27 SAINTENY Guillaume, “Faut-il pleurer la taxe carbone ?” In: 
Commentaire, No. 132, 2010 pp.1017-1026;  
28 In English, it’s called “Climate Energy Contribution” (CEC) 
29 Certain types of land use promote the absorption of carbon 
while others (deforestation, cultivation of grasslands, drainage 
or conversion of peatlands ...) promote destocking. The 
massive transformation of grasslands into cropland, especially 
since the post-war period (4 M ha in France between 1950 
and 2003, -12% in Europe during the last 20 years), thus 
largely contributed to carbon emissions during these years. 
past decades;  
30 Indeed, it generates CO2 in at least two ways: first in areas 
not interconnected to the network (DOM, Corsica, islands) in 
which the share of electricity of fossil origin is preponderant; 
then during peak periods when thermal electricity is 

THE 2014 CARBON TAX 
 

 

The law “Contribution Climat Energie” was 

introduced by the 2014 Finance Act. It is a tax 

measure aimed at giving a price to carbon. The aim 

is to make highly carbonaceous energies more 

expensive in order to limit their use and to 

encourage consumers to use less (if at all) carbon 

energies. 

 

If all consumers are subject to the CEC, exemptions 

are however provided for in the Customs Code for 

large energy-consuming companies for whom 

energy purchases represent at least 3% of the 

value of production, or for which the total amount 

national energy taxes represent at least 0.5% of 

the value added under the EU's CO2 trading 

scheme. 

 

With an initial amount of 7 €/t of CO2, it has been 

re-evaluated each year to reach 44,60€ in 2018. 

As a result of the movement of the yellow vests, it 

was not revalued in 2019 and its evolution 

trajectory programmed by the 2018 budget law 

(65,40 € in 2020 and 86,20 € in 2022) was 

withdrawn from the 2019 Finance Act. 

 

  

requested. This problem is complex. The Constitutional Council 
in its decision of 29 December 2009 criticized the total 
exclusion of electricity from the tax based on an average 
share of fossil energy in French electricity production, slightly 
over 10%;  
31 See Decisions of 28 December 2000 (No. 2000-442 DC) 
and 29 December 2009 (No. 2009-599 DC);  
32 Recital 80 of the decision of the Constitutional Council of 29 
December 2009 (n ° 2009-599 DC), translated from French : 
”principe d'égalité ne fait pas obstacle à ce que soient 
établies des impositions spécifiques ayant pour objet d'inciter 
les redevables à adopter des comportements conformes à des 
objectifs d'intérêt général, pourvu que les règles qu'il fixe à 
cet effet soient justifiées au regard desdits objectifs”;  
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EUROPEAN CIVIL AVIATION CARBON TAX 
 
 

The EU Emissions Trading Scheme (ETS) aims, since 

its establishment in 2003, to reduce global CO2 

emissions and achieve the EU's Kyoto Protocol 

targets. In January 2012, it was decided that the EU 

ETS would also apply to CO2 emissions from civil 

aviation33.  

 

However, this legislation prompted an outcry of 

protest from the vast majority of ICAO34 Member 

States, which was further accentuated after the entry 

into force of the directive in January 2010. 

 

The case was referred to the ECJ for a preliminary 

ruling. On 21 December 2011, the directive35 was 

declared by the EU Court of Justice36, International 

Air Law and the Open Skies Agreement between the 

US and the EU to be in compliance, “thereby 

strengthening the EU's position in the EU 

intransigence”37. According to the Court, application 

of the scheme laid down by Directive 2003/87 to 

aviation, does not infringe the principle of 

territoriality or the sovereignty which the third states 

from or to which such flights are performed have 

over the airspace above their territory since those 

aircraft are physically in the territory of one of the 

Member States of the European Union and, thus, are 

subject on that basis to the unlimited jurisdiction of 

the European Union. The Court again recalls "that the 

Union's environmental policy aims for a high level of 

protection"38.  

 

Nevertheless, in the meantime a coalition of 

disaffected countries has been formed bringing 

together the United States, China, Russia and the 

developing countries. While India and Russia have 

taken retaliatory measures against European 

companies, China, meanwhile, announced to the 

Airbus Group in June 2011 the suspension of orders 

for long-haul aircraft. While the United States 

threatened the European Commission with sanctions 

and enacted a bipartisan law that exempted 

American companies from the application of the 

European directive39. 

 

Faced with this pressure and especially the risk of 

a trade war with China, the EU has suspended the 

application of its directive for one year and a 

negotiation has begun to seek a compromise in 

view of the 2013 Assembly. 

 

However, the 38th ICAO Assembly unequivocally 

condemned the European scheme in October 

2013, and the EU was forced to exclude non-

European flights until 1 January 2017 from the 

application of its directive adopted on 3 April 

2014. 

 

Highlighting its compliance with the Kyoto Protocol 

and the climate-energy package adopted by the 

Council in December 2008 and amended in 2014, 

the EU is here considered as a leader within the 

fight against climate change. However, its 

expectations were soon disappointed by pressure 

from the international community. 

 

 

  

                                                
33 Pursuant to Directive 2008/101 / EC of 19 November 
2008;  
34 International Civil Aviation Organization; 
35 Directive 2008/101 / EC of 19 November 2008;  
36 ECJ, Grand Chamber, 21 December 2011, “Air Transport 
Association of America and Others v Secretary of State for 
Energy and Climate Change”, Case C-366/10;  
37 COMPAGNON Daniel, “Expliquer la « crise » entre l’UE et 
l’OACI sur la réduction des émissions de gaz à effet de serre 

dans l’aviation internationale”. In: Études internationales,Vol. 
47, No. 2, 2016, pp. 263–283; 
38 ECJ, Grand Chamber, 21 December 2011, “Air Transport 
Association of America and Others v Secretary of State for 
Energy and Climate Change”, Case C-366/10;  
39 COMPAGNON Daniel, “Expliquer la « crise » entre l’ue et 
l’oaci sur la réduction des émissions de gaz à effet de serre 
dans l’aviation internationale”. In: Études internationales, Vol. 
47, No. 2, 2016, pp. 263–283; 
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1.2.4.2-  REGULATION OF THE COMMON MARKET  

 

The common market set up by the Treaty of Rome in 

1958 already consisted of liberalising trade 

between Member States with the dual aim of 

increasing economic prosperity and contributing to 

“an ever-closer union among the peoples of 

Europe”. Consequently, the Single European Act of 

1986 integrated the objective of establishing the 

internal market in the Treaty establishing the 

European Economic Community (EEC) by defining it 

as “an area without internal frontiers in which the 

free movement of goods, persons, services and 

capital is ensured40”. Freedom of good consists then 

in the foundation of the European Union.  

 

As a matter of fact, free movement of goods is 

guaranteed by the abolition of customs duties and 

quantitative restrictions on trade and the prohibition 

of measures having equivalent effect. Part 3 of the 

Treaty on the Functioning of the European Union 

(TFEU), and in particular Title 2, contains the rules on 

the movement of goods. However, in these legal 

bases, the term “goods” is not defined. It is the case 

law that has come to answer. The Court of Justice of 

the European Communities answered this question in 

its 1968 judgment, “Commission c/ Italy”. The Court 

states that “by goods, within the meaning of that 

provision, there must be understood products which 

can be valued in money and which are capable, as 

such, of forming the subject of commercial 

transactions”41. This rather basic definition has made 

it possible to exclude a certain number of goods as 

goods, but also to integrate many of them. It is the 

qualification of good, which thus entails freedom of 

movement.  

 

In addition, the consequences of this freedom of goods becomes two prohibitions: 
 

 

 Prohibition of charges having an effect equivalent to that of customs duties: Articles 28 

and 30 TFEU. 

 Prohibition of measures having an effect equivalent to quantitative restrictions: Articles 

34 and 35 TFEU. 

 

 

The article of the Rome Treaty at the time stated that:  

“The Community shall be based upon a customs union which shall cover all trade in goods and which shall 

involve the prohibition between Member States of customs duties on imports and exports and of all 

charges having equivalent effect, and the adoption of a common customs tariff in their relations with third 

countries”42.  

 

Today, this principle is found in Article 28§ (1) TFEU. There are two elements to note in this definition: the 

prohibition between Member States of customs duties, and the adoption of a common customs tariff. As 

well as two expected dimensions: the internal dimension and the external dimension. Inside, there must no longer 

be any customs duty and taxes having equivalent effect; outside, there must be a common customs tariff for 

third countries. This second element assumes that Member States choose the same common tariff for third 

countries together. 

 

Nevertheless, freedom of movement does not exclude the existence of special regimes. Indeed, a certain 

number of goods are subject to special arrangements, in view of their harmfulness, or consequences regarding 

health for example.  

 

 

 

                                                
40 Current Article 26 TFEU;  
41 ECJ, 10 December 1968, “Commission v Italian Republic” 
Case 7/68;  

42 Article 9§1 of the Rome Treaty;  
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Regarding the outside aspect of the European Union, the Common Customs Tariff (CCT) defines in a uniform 

way among all the Member States the conditions of entry and exit of goods on their territory. The taxation 

conditions are also standardized. This is a very large-scale work because it concerns a very large number of 

products. As a result, the Common Customs Tariff operates on the basis of the combined nomenclature (CN). 

Furthermore, this tariff nomenclature is constantly modified. 

 

As explained above, several levels of plastic taxes could be intended and, in practice, a series of plastic 

taxes could be also considered: 

 Purchase of monomers, the consequence would be to increase of the principal input of plastic.  

 Sale of non-recycling resin, that would raise the demand of recycled plastic. 

 Purchase of non-recycling resin, that would increase the final demand of recycled plastic. 

 Purchase of final products (all the products), the consequence would be to change consumer’s 

behavior. 

 Purchase of final products (specific types), that would create demand for alternatives.  

 

As a specific example, in March 2002, the Irish government introduced a tax of 0,15 € per plastic bag. The 

effect of the tax was a use decreasing by more than 90% following the year of the tax’s introduction. In an 

article about the most popular tax in Europe, two main lessons were learned from this experience: 

“Firstly, the introduction of a price signal through the use of a product tax can influence consumer behaviour 

significantly; secondly, ensuring stakeholder and consumer acceptance of the tax is central to the successful 

implementation of such a tax. Informational campaigns highlighting the environmental impacts and 

hypothecation of revenues into an environment fund are central in ensuring such acceptance” 43.  

 

Consequently, to the principle of freedom of goods, both, quantitative restrictions and measures having an 

effect equivalent to quantitative restrictions are prohibited. However fiscal and non-fiscal barriers are not 

treated the same way. 

 Fiscal (or tariff) barriers to trade are dealt within the Articles 28-30 and Article 110 TFEU. Therefore, 

EU law regarding customs duties and charges having equivalent effect will apply to national 

measures taxing plastic. 

 Non-fiscal (or non-tariff) barriers to trade are addressed by Articles 34 and 36 TFEU. Thus, EU law 

regarding quantitative restrictions and measures having equivalent effect will apply to national 

measures banning or reducing the use of plastic. 

 

In any case the specific legal regimes that must apply in the situation of a levy to a Member State level will be 

developed further later in the paper.  

 

  

                                                
43 CONVERY Frank, FERREIRA Susana, MCDONNELL Simon, “The most popular tax in Europe? Lessons from the Irish plastic bags levy”. 
In: Environmental and Resource Economics, 2007; pp. 10;  

https://www.researchgate.net/publication/journal/0924-6460_Environmental_and_Resource_Economics
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➡ The main consequence is that the 

establishment of a European levy on plastic 

could only be possible by the way of indirect 

taxation (VAT). 

 

1.2.4.3-  A  TAX ON PLASTIC AT EUROPEAN LEVEL? 

 

According to the article 113 TFEU: 

“The Council, acting unanimously in accordance with a special legislative procedure and after consulting 

the European Parliament and the Economic and Social Committee, to adopt provisions for the 

harmonisation of Member States' rules in the area of indirect taxation (principally Value Added Tax 

and Excise Duties)”44.  

 

 

 

 

 

 

 

 

 

 

Indeed, regarding direct taxation, this competence belongs exclusively to Members States; and the EU could 

rule in this specific area, only to protect the freedom of goods.45 

  

                                                
44 Article 113, Treaty on the functioning of European Union;  
45 The Lisbon treaty and tax legislation in EU, ec.europa.eu: https://ec.europa.eu/taxation_customs/general-information-
taxation/eu-tax-policy-strategy/lisbon-treaty-tax-legislation-eu_en;  
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1.3- THE POSSIBILITY OF A EUROPEAN LEVY ON 

PLASTIC  

 

As explained, two levels of tax could be intended, at a European level which would be applied 

in all the Member States, or at a state level that would only impact the products inside this state.  

 

Regarding the idea of a set up tax at a European scope, several measure could be imagined 

as well as several limits have to be studied. Indeed, a measure of combined nomenclature 

amendment could be interesting in order to tax imported plastic (2.3.1), the conformity of such 

tax towards the international trade law must be analysed (2.3.2). 

 

1.3.1- Combined nomenclature amendment procedure 

 

Towards the implementation of a European levy, the modification of the combined nomenclature could be a 

solution regarding imported supplies. Actually, the incidence of this measure would be in addition to a general 

plastic levy inside the European Union. It would be a way to take into account a larger scope of plastic 

production.  

 

Thereby, the combined nomenclature that is applied, the 2019 version, shows the current state 

of plastic taxation in the European Union. First of all, the combined nomenclature makes it 

clear that: 

“Any reference in a heading to a material or substance shall be taken to include a 

reference to mixtures or combinations of that material or substance with other 

materials or substances. Any reference to goods of a given material or substance 

shall be taken to include a reference to goods consisting wholly or partly of such 

material or substance”46. 
 

When reading the combined nomenclature, bear in mind that “the heading which 

provides the most specific description shall be preferred to headings providing 

a more general description”47. Moreover,  
 

“mixtures, composite goods consisting of different materials or made up of different 

components, and goods put up in sets for retail sale, which cannot be classified by 

reference to 3(a), shall be classified as if they consisted of the material or component 

which gives them their essential character, in so far as this criterion is applicable”48.  

 

It is clear that, 

“subject to the provisions of rule 5(a), packing materials and packing containers (1) presented 

with the goods therein shall be classified with the goods if they are of a kind normally used for 

packing such goods. However, this provision is not binding when such packing materials or 

packing containers are clearly suitable for repetitive use”49.  

 

The section of the combined nomenclature which refers directly to "containers and packing materials" tells us 

that “When the containers and packing materials are classified with the goods”, “they shall be:  

                                                
46 Section 1, A, 2b combined nomenclature;  
47 Section 1, A, 3a combined nomenclature;  
48 Section1, A, 3b combined nomenclature;  
49 Section 1, A, 5b combined nomenclature;  
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a) chargeable at the same rate of customs duty as the goods: 

- where such goods are subject to an ad valorem customs duty, or  

- where they are to be included in the dutiable weight of the goods;  

b) admitted free of customs duties:  

- where the goods are free of customs duty, or  

- where the goods are dutiable otherwise than by reference to weight or value, or 

- where the weight of the containers and packing materials is not to be included in the dutiable 

weight of the goods”50.  
 

Regarding the taxation especially, of plastic, the tax rate varies according to type of plastic. Thus, it is noted 

that the conventional rate of duty is from 3 to 6.5% depending on the types of plastics and works and 

depending on whether they are primary products or waste51. The same is true for rubber, where the tax goes 

from exemption to 6.5% taxation52. This is the current state of the European Union's plastic taxation scheme 

under the combined nomenclature.  

 

 

➡ However, it would be possible to request a change in the tax rates and more 

generally in the combined nomenclature itself.  

 

Indeed, the European Commission through provided a “Code of conduct for the management of the Combined 

Nomenclature” that establishes several conditions that must be satisfied in order to be able to modify the 

nomenclature. 
 

FIRST OF ALL, Article 1 of the code of conduct establishes that interested parties could be “Directorate-General 

Taxation and Customs Union and Eurostat as Directorates-General for the Commission responsible for the 

management of the Common Nomenclature”53. Furthermore, Article 4.1.2 sets that “Other concerned parties 

which are not referred to above should present requests via the appropriate European Federation or via the 

administration of the Member State where they are established”54. This request will be later examined by the 

Commission.  
 

SECOND OF ALL, the article 3.1 states that: 

“The CN subheadings to the HS nomenclature should reflect: 

(a) the EC's international commitments (for example WTO tariff concessions and WCO 

recommendations), 

(b) various EC policy requirements expressed by the competent Commission departments (where the 

needs are not met elsewhere), 

(c) legitimate needs of a Community nature for specific sectors expressed by Member States and by 

European Federations”55. 

(HS standing for Harmonized System and EC for European Community) 
 

IN ADDITION of those substantial conditions, numerous formal conditions must be fulfilled. Therefore, a request 

for amendment should contain a statement of the reasons, where in the Common nomenclature the amendment 

will be made and about which product this amendment will be about.  
 

 

                                                
50  Section 2, E: “containers and packing materials” combined nomenclature;   
51 Chapter 39 “plastic and articles thereof” combined nomenclature;  
52 Chapter 40 “rubber and articles thereof” combined nomenclature;  
53 Code of conduct, European Commission, article 1.1;  
54 Code of conduct, European Commission, article 4.1.2;  
55 Code of conduct, European Commission, article 3.1;  
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The Commission shall adopt the regulation updating the combined nomenclature, in accordance with Article 12 

of Regulation (EEC), for publication in the Official Journal of the European Communities at the latest by 31 

October. 
 

Furthermore, there is an example of combined nomenclature’s amendment by the Commission, regarding 

in particular the containers and packing materials. This decision is Commission Implementing Regulation (EU) 

2017/1925 of 12 October 2017 amending Annex I to Council Regulation (EEC) No 2658/87 on the tariff and 

statistical nomenclature and on the Common Customs Tariff. More specifically this Commission’s decision 

establishes that:  

“E. Containers and packing materials: The following provisions are applicable to the containers and 

packing materials referred to in general interpretative rule 5(a) and (b) and put into free circulation at 

the same time as the goods which they contain or with which they are presented”56. 
 

As it shows, this adjustment of the customs nomenclature by the Commission set up a free circulation of packing 

materials and the goods they contain. As most of the packing nowadays are composed of plastic, amending 

this specific measure might be relevant with the aim of reducing plastic disaster by means of levy.  

 

 

➡ Nevertheless, in reality, this process could be stopped by two constraints. 

 

Firstly, the process’ rules governing the movement of goods are subject to international law, and more 

specifically by the World Customs Organization. It establishes a number of rules, which the Union must take into 

account. Therefore, there is therefore a great dependence on the tariffs defined by international law. Secondly, 

the European fundamental principle of free circulation of good, which constitutes the basis of European Union, 

could be argued against the establishment of an environmental tax. 
 

1.3.2- The compliance with the international trade legislation 

1.3.2.1-  THE WORLD TRADE ORGANIZATION PR INCIPLES  

The basic premise of the WTO agreements is the mutual opening of the participants' markets. It is quite 

simple in theory but more difficult than it seems to implement. It passes through the opening of borders but also 

by the application of internal rules, which does not discriminate foreign products and services. According to this 

principle, WTO members cannot impose other trade barriers than tariffs on other members. They cannot use 

import or export bans or quotas57. There is only one way to protect its market: tariffs. Indeed, customs barriers 

are tolerated, but the states undertake to limit them gradually, until they disappear. One can very well be a 

member of the WTO and have high tariffs. However, we are committed to gradually reducing them. 

 

States must, in principle, eliminate the quantitative barriers to trade and gradually eliminate tariff barriers. 

But they may not indirectly introduce non-tariff barriers to trade. They may not use their general power of 

regulation for protectionist purposes. 
 

                                                
56 Commission Implementing Regulation 2017/1925 of 12 October 2017, Amending Annex I;  
57 GATT, article III :The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and 
requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal 
quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied 
to imported or domestic products so as to afford protection to domestic production;  
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1.3.2.2-  THE EXCEPT IONS OF THE  WORLD TRADE ORGANIZAT ION PRINC IPLES  

However, there are exceptions. These exceptions exist to ensure a balance between the right of members to 

take regulatory measures, including trade restrictions, to achieve legitimate policy objectives (e.g. the 

protection of human, animal or plant life and health, and natural resources) and the rights of other WTO 

members under basic trade rules. The limits and exceptions aim to articulate this openness to trade and the 

power to regulate. This balance is sought on the one hand by the general GATT provisions and by the TBT 

and SPS Agreements. 

1.3.2.2.1- General exceptions 

The GATT was aware that trade liberalisation could not be perfect and that 

the states thus retained the possibility of taking measures which had an effect 

on trade, but which were justified by a general interest motive. Two 

provisions: 

 Article XX: General exceptions;58 

 Article XXI: Security exception.59  

 

Article XX, relating to general exceptions, provides for a number of special 

cases in which WTO Members may be exempted from GATT rules. Two 

exceptions relate specifically to the protection of the environment and 

human health: Article XX (b) and (g) allow WTO Members to justify 

measures that are inconsistent with GATT rules if they are necessary for the 

protection of the health and life of humans and animals or the preservation 

of plants, or if they relate to the conservation of exhaustible natural 

resources, respectively.  

 

In addition, the purpose of the chapeau of Article XX is to prevent the misuse 

of trade-related measures. According to this paragraph, environmental 

measures may not be “applied in a manner which would constitute a means 

of arbitrary or unjustifiable discrimination between countries where the same 

conditions prevail, or a disguised restriction on international trade”. These 

additional safeguards are aimed primarily at ensuring that invoking an 

exception to adopt a GATT-inconsistent measure is not an indirect means of 

resorting to protectionism. 

 

The WTO Dispute Settlement Body (DSB) applies these two provisions 

following the principle/exception approach and interprets the exceptions 

                                                
58 Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, 
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:(a) 
necessary to protect public morals; (b)  necessary to protect human, animal or plant life or health; (…);  
59 “Nothing in this Agreement shall be construed (a)  to require any contracting party to furnish any information the disclosure of 
which it considers contrary to its essential security interests; or (b)  to prevent any contracting party from taking any action which it 
considers necessary for the protection of its essential security interests (i)   relating to fissionable materials or the materials from which 
they are derived;  (ii)  relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and 
materials as is carried on directly or indirectly for the purpose of supplying a military establishment; (iii)   taken in time of war or 
other emergency in international relations; or (c)  to prevent any contracting party from taking any action in pursuance of its 
obligations under the United Nations Charter for the maintenance of international peace and security.”;  

➡ The general idea is that it 

almost never works. The 

exception of article XX is 

never recognized by the WTO 

Judge. He generally finds that 

the way in which the measure 

implemented is not coherent, 

so it hinders trade. 
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rigorously60. But to fall under Article XX, this measure must not be used as 

a means to hinder trade. For that the judge of the WTO checks 2 elements: 

 First, the necessity of the measure. 

 Then, the consistency of the measure. 

 

Article XXI focuses on the field of security in the military sense. 

Since the entry into force of the WTO in 1995, the WTO DSB (Developer) had to deal with a number of 

disputes concerning such environmental measures. Four disputes are particularly relevant:  

 the US - Gasoline case (clean air);61 

 the US - Shrimp case (turtles);62 

 the EC - Asbestos case (human life and health);63 

 and the Brazil - Retreaded Tyres case64 (human, animal and plant life and health). 

So far, these disputes have been brought in relation to the application of GATT rules. Several other WTO 

agreements may be relevant to the protection of the environment as well. 
 

1.3.2.2.2- Examples 

Those previously mentioned cases are good examples regarding the studies of WTO environmental protection 

measures created by states.  
 

Concerning the United States – STANDARDS FOR 

REFORMULATED AND CONVENTIONAL GASOLINE CASE, 

Venezuela and Brazil are questioning a US 

gasoline regulation to fight the air pollution and 

its enforcement measures. The regulation was 

disputed because imported gasoline was subject to 

more stringent quality requirements and thus had a 

less favourable treatment than the domestic 

gasoline. Article III.4 of the GATT prohibits WTO 

members from applying internal environmental 

regulations if they discriminate or have 

discriminating effects on imported products. The 

Panel found the measure to be discriminatory 

because of the basic levelling procedures that 

prevented imported gasoline from benefiting from 

conditions of sale as favourable as those accorded 

to domestic gasoline. Articles XX is applied like so: 

it must be shown that the measure falls under an 

exception in paragraph (b) or (g). Then it must be 

shown that the conditions laid down in the chapeau 

are fulfilled. In this case, the measures that aims to 

reduce the air pollution are in line with Article XX (b) 

and clean air is identified as a resource. However, 

the Appellate Body states that the measure is not 

justified because it constitutes an unjustifiable 

discrimination and a disguised restriction on 

                                                
60 Appellate Body report, “European Communities — Measures Prohibiting the Importation and Marketing of Seal Products”, DS400, 
of 22 May 2014;  
61 Appellate Body report, “United States — Standards for Reformulated and Conventional Gasoline”, DS2, of 29 April 1996; 
62 Appellate Body report, “United States — Import Prohibition of Certain Shrimp and Shrimp Products”, DS58, of 22 October 2001; 
63 Appellate Body report, “European Communities — Measures Affecting Asbestos and Products Containing Asbestos”, DS135, of 12 
March 2001;  
64 Appellate Body report, “Brazil — Measures Affecting Imports of Retreaded Tyres”, DS332, of 03 December 2007;  

international trade under the chapeau of Article XX. 

The Appellate Body condemns the environmental 

measure even if it legitimizes states’ environmental 

policies.  

 

 

 
 

In the United States - IMPORT PROHIBITION OF CERTAIN 

SHRIMP AND SHRIMP PRODUCTS CASE, the challenged US 

measure concerns the prohibition on imports of 

shrimp and shrimp products from non-certified 

countries according to the criterion of using a 

certain type of fishing net. Article XX (g) is 

accepted for the first time in this case and the 

judge had to precise its scope concerning the 

mineral or non-living natural resources. The 

Appellate Body considers that living species, 

despite their renewable nature, may become 

scarce, depleted, or disappear because of human 

activities. Consequently, the provision is applicable 

to the measure since shrimps are a finite natural 

resource. However, measures cannot be applied in 

a way that constitutes a means of arbitrary and 

unjustifiable discrimination under the chapeau of 

Article XX. Thus, the measure is unjustified by its 

coercive and effective effects on decisions made 
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by foreign governments to WTO members. And it 

is arbitrary by its rigid and unyielding 

application plus lack of transparency in taking 

into account the different situations of countries. 

The measure was therefore condemned. The 

United States has amended the measure and the 

Appellate Body has validated it as non-

discriminatory. 

 

➡ This is a good example of the importance of 

the conciliation between trade and the 

environment made by the judge. 

The European Communities – MEASURES AFFECTING 

ASBESTOS AND PRODUCTS CONTAINING ASBESTOS CASE is 

related to the French measure on the prohibition 

of asbestos in as opposed to certain national 

substitute products. The Appellate Body reaffirms 

that WTO members have the right to set a level of 

health protection they deem appropriate in a given 

situation. So, a policy that aims to reduce the 

exposure of people to dangerous risk for the health 

by banning a product such as asbestos is part of the 

goal of protecting the health and life of people. The 

measure in question protects the health and life of 

individuals. However, it cannot be a disguised 

means of protection. The Appellate Body considers 

that the measure formally satisfies Article XX (b) 

conditions for proportionality as France could not 

adopt any measure other than the prohibition. The 

assessment of product similarity may incorporate 

health considerations that are not limited in the 

GATT. The Appellate Body has concluded that a 

product that is hazardous to health is not similar to 

a product that is not dangerous, and the judge 

excluded the application of Article III.4. However, 

the solution adopted does not apply to all types 

of risk and in this case the risk was proven. 

According to Eve TRUILHE and Marie-Pierre 

LANFRANCHI65, in the name of a precautionary 

policy, could a state avail from the EC - Asbestos 

case law and does this solution also covers 

ecological risks? The judge will have to decide 

whether a risky product for the environment, like the 

plastic, be discriminated in the international trade.  

Finally, the dispute of the Brazil – MEASURES AFFECTING 

IMPORTS OF RETREADED TYRES CASE, concerns the 

prohibition by Brazil of imports of retreaded tyres 

from the EC and the exemption of the prohibition for 

the MERCOSUR States. The judge acknowledged 

the legitimacy of the refusal to import unsafe waste 

for health and the environment. The import ban is 

therefore a necessary and provisionally justified 

measure within the meaning of Article XX (b). The 

choice of a method for assessing the contribution of 

a measure to the achievement of the objective 

pursued depends on the nature of the risk, the 

objective pursued, and the foreseen level of 

protection. Thus, the Appellate Body asserts that 

none of the less restrictive alternative measures 

proposed by the EC constituted a reasonably 

available alternative to the import ban. However, 

the measure is illegal because of its 

discriminatory nature due to the questionable 

exemption from the ban. The Appellate Body 

states that the assessment must be made in the light 

of the objectives of Article XX and the judge has 

found that the exemption for the MERCOSUR States 

is not rationally connected to the environmental and 

health objective of the measure challenged. The 

cause of the discrimination in relation to the goal 

pursued becomes the essential criterion of 

evaluation thus, the judge establishes the link 

between the chapeau and the objective

 

1.3.2.2.3- Special limits 

In addition to these general limits, there are special limits. These measures are, on the one hand, all the 

standardisation measures which make it possible to define the characteristics that a product must have in 

order to be marketed; and on the other hand, the health and safety measures. Thus, phytosanitary aims to 

ensure the health of people, animals or plants. 

                                                
65 LANFRANCHI Marie-Pierre, TRUILHE-MARENGO Eve, “Droit 
de l’OMC et protection de l’environnement”. In: Jurisclasseur, 
Environnement, LexisNexis, 2013;  
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These measures are necessary, but they can easily constitute obstacles to trade because it is difficult for an 

economic operator to provide goods or services in compliance with the standards applicable in all the Member 

States of the WTO. 
 

These issues were negotiated during the Tokyo Round, and two Agreements were adopted: 

 The TBT Agreement (Technical Barriers to Trade Agreement): which is about technical regulation and 

standardisation. 

 The SPS Agreement (Sanitary and Phytosanitary Measures): which is about food safety and plant or 

animal regulations.  

 

The idea is that there is a general framework with these rules aiming to transparency especially in their 

adoption to allow trading partners to know the state of the law in this area. For the rest, there is a tolerance 

from the WTO for these regulations. 

 

That being said, the conditions are somewhat similar to those of Article XX of the GATT: states must justify 

their technical and health regulations by justifying the need to prevent a risk. 

 

Proof of a risk is not necessarily easy to provide for this reason. That is why states are cooperating in 

international institutions specifically dealing with these issues (however, these institutions are not the WTO). 

There are: 

 The ISO (International Organization for Standardization) which is not a state-owned organization, 

but it is the national standardization bodies that cooperate all together (for instance, in France it is 

the AFNOR). The purpose of the ISO is to set common standards for standardisation. 

 The Codex Alimentarius commission which sets the standards for food safety. 

 

In principle, these institutions are lacking power because they cannot make binding decisions. However, the 

standards they adopt are taken into account by the TBT and SPS Agreements as strong presumptions 

justifying the need for technical or health measures. Hence, states adopt their own measures, and if a 

measure meets the standards of one of these two institutions, then it is presumed to be in compliance with the 

TBT and SPS Agreements. 

 

Finally, these standards are almost mandatory for the states. 

 

Thus, in light of the up to date case law, it is fair to say that the WTO rules provide a large scale to address 

environmental concerns. Even if a measure is found to be inconsistent with basic WTO disciplines, it can find 

a justification under one of the exceptions: for example, if it pursues an environmental or human health objective 

and if its application does not pursue a protectionist intent. 

 

WTO Members can adopt trade-related measures to protect the environment and human health and life 

as long as such measures comply with the GATT rules, or fall under the exceptions to these rules. This right has 

been affirmed by panels and the Appellate Body time and again.  

 

In the first case decided by the new WTO Dispute Settlement Body, US - Gasoline, the Appellate Body asserted 

WTO members' autonomy to determine their own environmental policies. The Appellate Body cautioned, 

however, that a balance needed to be maintained between the market access obligations, on the one hand, 

and the right of Members to invoke the environmental justifications foreseen in the GATT, on the other 

hand, so that one objective is not eroded or compromised by the pursuit of another one. 

This right has been asserted many times; however, it has not succeeded so far. 
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1.3.2.2.4- The World Trade Organization’s future 

While the new environmental challenges must be taken into account in the trade policy, the WTO itself must 

first and foremost be strengthened. Indeed, the institution has been subject to various issues for several years 

that hinder its operation and restricts its effectiveness. 

  

Among them, the issue of the Dispute Settlement Body is causing difficulties. Indeed, a decision made by the 

judges must be approved by the WTO members, which reinforces its multilateral character. However, the United 

States considers that the sanctions that can be taken are not restrictive enough and do not make it possible 

to fight effectively against certain Chinese trade measures. Also, the United States refuses to approve the 

appointment of new judges of the Appellate Body. This non-replacement of judges means that by the end of 

2019, there will be only one judge left, which prevents the Appellate Body to operate. In addition, the US 

president has threatened to withdraw from the WTO agreement in August 2018, since he considers that the 

reform of the Appellate Body that would give it a wider margin of legal appreciation for the trade agreements, 

would undermine the sovereignty of the Member States. Indeed, there are disagreements among Member 

States as to the degree of sovereignty restriction that states should consider for market opening, which 

leads to many trade tensions. 

  

Issues of state sovereignty and multilateralism go hand in hand with market liberalisation. However, the empty-

chair policy led by the United States makes it impossible to establish new rules for the WTO since no 

multilateral decision can be taken. Also, the unilateral decisions of the country undermine the WTO. Therefore, 

plurilateral trade agreements or regional trade agreements would be the alternatives that allow Member 

States to continue to negotiate. While they may be seen as appropriate precedents to assist future multilateral 

deals, some states consider that they may hinder multilateral liberalization and that the issues that really require 

multilateral decisions then become insufficiently discussed. Finally, multilateralism depends on the ability of 

negotiators to demonstrate the importance of trade liberalization to legislators and state representatives. 

  

Also, there is no definition of what the trade policy is. Thus, the trading system will evolve according to the 

definition of trade. This has, in particular, changed in response to the Appellate Body’s decisions related to the 

environment and will continue to evolve with the exception clauses of trade agreements and how the WTO will 

deal with issues of climate change or sustainable development. Finally, even if Member States do not 

conclude multilateral agreements on those environmental issues, they can deal with them through other 

negotiating or regulatory alternatives. 

  

To conclude, there were various successive proposals for reforms concerning the institutional structure, 

transparency, data generated or consultation of non-governmental actors, however they were not completely 

satisfactory.  

 

 

 

➡ Thus, WTO Members will have to deal with these new issues by adapting the trading system to 

the global challenge in order to maintain an effective institution.  

 

Member States must develop plurilateral trade agreements and regional trade agreements to 

preserve negotiations and allow trade between them. 
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1.4- PLASTIC LEVY AT STATE LEVEL, COMPLIANCE 

WITH EUROPEAN LAW  

  

 

Member States can consider barriers to plastic within their national territory. 

The measures can be fiscal or non-fiscal but, to comply with the European law, 

they cannot generate an equivalent effect to customs duties (1.4.1), 

quantitative restrictions (1.4.2) or have an equivalent effect to quantitative 

restrictions (1.4.3). 

 

1.4.1- Plastic levy under the European Union law of charges having equivalent effect to 

customs duties 

1.4.1.1-  D IST INCT ION BETWEEN CHARGES HAVING EQUIVALENT EFFECT TO CUSTO MS DUTIES AND 

MEASURES HAVING EQUIVALENT EFFECT TO QUANT ITATIVE RESTR ICTIONS  

 

Both of these regimes under EU law are concerned with Member States’ actions that create barriers to trade. 

However, fiscal and non-fiscal barriers are not treated the same within the TFEU. 

 

 

FISCAL (OR TARIFF) BARRIERS TO TRADE are dealt within Articles 28-30 and Article 110 

TFEU. Article 30 provides that “customs duties and all charges having equivalent 

effect shall be prohibited between Member States”. It adds that this prohibition 

shall also apply to customs duties of a fiscal nature. Therefore, EU law regarding 

customs duties and charges having equivalent effect will apply to national 

measures taxing plastic. 

 

 

While NON-FISCAL (OR NON-TARIFF) BARRIERS to trade are addressed by Articles 34 

to 36. Article 34 states that “quantitative restrictions on imports and all measures 

having equivalent effect shall be prohibited between Member States”. 

Quantitative restrictions (QRs) are essentially quotas or bans and measures 

having an equivalent effect (MEQRs) are for example national rules on 

packaging and labelling. Thus, EU law regarding quantitative restrictions and 

measures having equivalent effect will apply to national measures banning 

or reducing the use of plastic. 

 

These Treaty provisions are mutually exclusive66. 

 

  

                                                
66 ECJ, 22 March 1977, “Iannelli & Volpi SpA contre Ditta Paolo Meroni”, Case 74/76; 
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➡ The reference to crossing 

a frontier emphasizes the 
distinction between Article 
30 and Article 110. While 

Article 110 applies to a 
charge borne by imported, 

exported, and domestic 
products internal to the 

Member State,1 Article 30 
applies to charges levied at 

the frontier.1 

➡ Here, charges falling 

within the scope of 

internal taxation seem to 

be the situation relevant 

to the issue of plastic 

taxation. 

1.4.1.2-  NATIONAL RULE OF A F I SCAL NATURE :  TAXING PLASTIC  

1.4.1.2.1- Absolute prohibition of custom duties or charges having 

equivalent effect (Article 30 TFEU): no possible derogation: 

 

A custom duty is a charge, determined on the basis of a tariff, 

specifying the rate of duty to be paid by the importer to the 

host state. The Treaty also prohibits charges having equivalent 

effect to custom duties (CEEs), thereby preventing Member 

States from avoiding the prohibition on customs duties by 

dressing up the charge as something else67.   
 

A definition of CEEs can be found in the Statistical Levy 

case68.  

“Any pecuniary charge, however small and whatever its 

designation and mode of application, which is imposed 

unilaterally on domestic or foreign goods by reason of the 

fact that they cross a frontier … constitutes a charge 

having equivalent effect... even if it is not imposed for the 

benefit of the state, is not discriminatory or protective in 

effect and if the product on which the charge is imposed is 

not in competition with the domestic product”. 

 

The Treaty provides no defence to a breach of Article 30. 

Therefore, the customs duty or CEE regarding plastic will not be 

allowed to stand, no matter how beneficial the purpose is. The 

ECJ has firmly resisted attempts by Member States to invoke the 

Article 36 derogations and apply them by analogy to Article 30. 

In the Art Treasures case,69 the Court said that the derogations 

contained in Article 36 applied “clearly and solely” to Articles 34 

and 35 and could not apply to Article 30. 

 

Nevertheless, the ECJ has recognized “permissible” charges. 

Indeed, a charge can be lawful in the three circumstances listed in 

Commission v. Germany:70  

“if it relates to a general system of internal dues applied 

systematically and in accordance with the same criteria to 

domestic products and imported products alike…, if it 

constitutes payment for a service in fact rendered to the economic 

operator of a sum in proportion to the service…, or again, subject 

to certain conditions, if it attaches to inspections carried out to fulfil 

obligations imposed by Community law…”.  

 

These three situations are not considered to be judicially 

developed derogations to Article 30. But instead, these situations 

do not fall within the definition of a customs duty or a CEE at 

all and so escape the prohibition in Article 30 altogether.  

                                                
67 ECJ, 14 December 1962. “Commission v Grand Duchy of Luxembourg and Kingdom of Belgium”, Cases 2 & 3/62;  
68 ECJ, 1 July 1969, “Commission v Italian Republic”, Case 24/68;  
69 ECJ, 10 December 1968, “Commission v Italian Republic” Case 7/68;  
70 ECJ, 27 September 1988, “Commission v Federal Republic of Germany”, Case 18/87, para.6;  
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1.4.1.2.2- Avoiding European Union law on custom duties or charges 

having equivalent effect: charges falling within the scope of 

internal taxation (Article 110 TFEU) 

3 

If the charge “relates to a general system of internal dues applied systematically and in accordance with 

the same criteria to domestic products and imported products alike” then the legality of the charges falls to 

be considered under Article 110 and not Article 30 because Article 30 and 110 are mutually exclusive.71 

While Article 30 addresses fiscal barriers to trade levied at the frontier, Article 110 deals with fiscal rules 

which apply internally within a Member State.  

 
1.4.1.2.2.1- Member States’ 

autonomy to determine its own taxation policies 

Article 110 gives Member States considerable 
discretion to determine the content of their own 

taxation policy (which products to tax, on what 
basis, and at what level). This is known as the 

principle of fiscal autonomy or fiscal sovereignty. 
This principle was emphasized in the Johnnie Walker 
case,72 where the ECJ stated that Union law did not 

restrict the freedom of each Member State to lay 
down tax arrangements which differentiated 

between certain products on the basis of objective 
criteria. The ECJ continued by stating that such 

differentiation was compatible with EU law “if it 
pursues objectives of economic policy73 which 

are themselves compatible with the requirements 
of the Treaty”74.  
 

Thus, any scheme of taxation which makes a 

distinction between products based on objective 
criteria, unrelated to origin, such as taxing the use 
of plastic, is compatible with Article 110. 
 

 

 

 

 

 

1.4.1.2.2.2- Prohibition of 

discriminatory and protective internal taxation 
 

However, Article 110 (1) prohibits discriminatory 

taxation in respect of goods which are similar. If the 
goods are similar, then the taxation applied to 

those goods must be the same75. In other words, it 
must not discriminate against foreign goods on 

the grounds of their origin, either directly or 
indirectly.76 Furthermore, Article 110 (2) prohibits 
protectionism in the taxation of goods which are in 

competition with each other, even if only partially, 
indirectly, or potentially.77 
 

Together these provisions are intended to 

guarantee “the complete neutrality of internal 
taxation as regards competition between domestic 

products and products imported from other 
Member States”78 in order to ensure the free 

movement of goods between Member States in 
normal conditions of competition.79 

 

1.4.1.2.3- National rule of a non-fiscal nature: banning or reducing plastic 

imports and exports 

Nevertheless, another way to regulate the use of plastic, other than taxation, can be through national measures 
banning or reducing the plastic imports and exports (quotas). Here, Article 30 would not apply as such measures 

are not fiscal. Articles 34 to 36 regarding quantitative restrictions and measures having equivalent effect to 
quantitative restriction would apply. 

                                                
71ECJ, 27 November 2003, “Enirisorse SpA v Ministero delle Finanze”, Cases C-34/01 to C-38/01, para.59;  
72 ECJ, 4 March 1986, “John Walker & Sons Ltd v Ministeriet for Skatter og Afgifte”, Case 243/84;  
73 ECJ, 3 March 1988, “Gabriel Bergandi v Directeur général des impôts”, Case 252/86; para.29 where the Court mentionned 
‘legitimate economic or social purposes’;  
74 Ibid. 10, para.22. 
75 ECJ, 7 April 1987, “Commission v. Denmark”, Case 106/84, para.22; 
76 ECJ, 3 April 1968, “Molkerei-Zentrale Westfalen v. Hauptzollamt Paderborn”, Case 28/67; 
77 ECJ, 9 July 1987, “Commission v. Beligium”, Case 356/85, para.7; 
78 ECJ, 7 May 1987, “Cooperativa Co-Frutta Srl v Amministrazione delle finanze dello Stato”, Case 193/85, para.25; 
79 ECJ, 3 March 1988, “Gabriel Bergandi v Directeur général des impôts”, Case 252/86, para.24; 

➡ All in all, national measures relating to plastic 

taxation would fall within the scope of internal taxation 
(Article 110).  

⇨  EU law on custom duties or charges having effect (Article 
30) would therefore not apply. 

⇨  However, national measures relating to plastic taxation 
must not be discriminatory or protectionist, or else such 
measures would be prohibited under Article 110. 
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1.4.2- Measures regulating plastic regarded as quantitative restrictions 

 

Measures taken by Member States in the regulation of plastic on their territory can be seen as quantitative 

restrictions in the EU and would be contradictory to the free movement of goods. For that reason, it is important 

to remember what the scope of QRs is, but also which derogations are listed in Article 36 TFEU and how the 

Court interprets them, and then, question if the protection of the health is a relevant and effective derogation 

to QRs. 

 

1.4.2.1-  GENERAL DEFINIT ION OF  QUANTITATIVE  

RESTRICT IONS  

 

In Geddo,81 the Court defined quantitative 

restrictions as “measures which amount to a total or 

partial restraint of, according to the circumstances, 

imports, exports of goods in transit”. Therefore, QRs 

include limiting the quantity of goods coming into a 

state as well as a ban on imports which, as the Court 

noted in Henn and Darby,82 is the most “extreme 

form of prohibition”. Therefore, for example, a ban 

on the import of plastic or limiting the quantity of 

plastic products would breach Article 34 TFEU. 

Thus, the concept of QRs is limited and is identified 

only as regard to its purpose pursed and not 

according to its consequences.    

 

However, Member States can justify their conduct 

by reference to one of the Article 36 derogations. 

Similarly, the Treaty provides that MEQRs can also 

be saved by reference to Article 36. Furthermore, 

the Court has developed additional justifications, 

known as “mandatory requirements”, to save 

certain types of MEQRs. 
 

 

1.4.2.2-  THE DEROGATIONS TO ARTICLE 36 

 

Article 36 states that the provisions of Articles 34 

and 35 shall not preclude prohibitions or restrictions 

on imports, exports of goods in transit justified on 

grounds of public morality, public policy or public 

security; the protection of health and life of humans, 

animals or plants; the protection of national 

treasures possessing artistic, historic or 

archaeological value; or the protection of industrial 

and commercial property.  

 

                                                
80AZOULAY David, VILLA Priscilla, ARELLANO Yvette, GORDON Mariam, MOON Doun, MILLER Kathryn, THOMPSON Kristen, “Plastic 
& Health: The Hidden Costs of a Plastic Planet”. In: Centre for International Environmental law, 2019:  
81 ECJ, 12 July 1973, “Riseria Luigi Geddo contre Ente Nazionale Risi”, Case 2/73, para.7; 
82 ECJ, 14 December 1979, “Regina contre Maurice Donald Henn et John Frederick Ernest Darby”, Case 34/79;  

 

Therefore, Article 36 TFEU allows Member States 

to take measures having an effect equivalent to 

quantitative restrictions when these are justified 

by general, non-economic considerations. This is 

an exhaustive list of derogations which must be 

read in conjunction with Article 36(2) which provides 

that ‘such prohibitions or restrictions shall not, 

however, constitute a means of arbitrary 

discrimination or a disguised restriction on trade 

between Member States’. Thus, the Treaty allows 

national measure to take precedence over the free 

movement of goods where they serve important 

interests recognized by the EU as valuable, 

provided that the national measures are 

proportionate and do not constitute a means of 

arbitrary discrimination or a disguised restriction on 

trade between Member States. Finally, the 

measures must have a direct effect on the public 

interest to be protected and must not go beyond 

the necessary level (principle of proportionality). 

 

The problem with the derogations listed in Article 

36 is that they reflect the priorities of the EU in 

1957. The activities of the EU have expanded to 

include matters as diverse as the environment, 

consumer protection, and culture. Nevertheless, 

these interests have not been reflected in Article 36. 

For this reason, the Court has developed a non-

exhaustive list of mandatory requirements to justify 

certain types of MEQRs.  

➡ Given the harmful effects of plastic on human 

health,80 it could be argued that measures 

regulating plastic products or waste can be 

justified on grounds of the protection of human 

health and by extension on grounds of the 

protection of animals or plants. 
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However, QRs can be saved only by reference to 

the Article 36 derogations. The Court has imposed 

two constraints on the Member States’ freedom to 

invoke the Article 30 derogations. First, since 

Article 36 constitutes a derogation from the basic 

rule of free movement of goods it has to be 

interpreted strictly. Therefore, in Irish Souvenirs,83 

the Court said that the exceptions listed in Article 

36 could not be extended to include cases other 

than those specifically laid down. Secondly, the 

derogations cannot be used to serve economic 

objectives.84 

 

The burden of proof is on the national authorities to 

“demonstrate in each case that their rules are 

necessary to give effective protection to the 

interests referred to in Article 36”.85 Therefore, 

measures regulating plastic products or waste 

would have to be necessary to give effective 

protection to human health and to the environment 

(“protection of health and life of humans, animals or 

plants”).  

 

1.4.2.3-  THE PROTECTION OF HEALTH AS A RELEVANT DEROGATION TO MEASURES  REGULATING THE 

USE OF PLASTIC  

 

The protection of health and life of humans, animals, or plants is the derogation most frequently invoked 

by the Member States and is used as a justification to protect the environment. In the absence of 

harmonisation, the Court has ruled that each Member State has the right to determine the level of health 

protection desired for its citizens,86 taking into account various factors such as the climate in the state,87 the 

normal diet of the population, and its state of health.88 

 

The Court recognizes that “the health and life of human rank foremost among the property interests protected 

by Article 36”.89 Moreover, the protection of the health of the animals is particularly relevant here because 

plastic waste is known as being destructive for the marine wildlife. In the Bluhme case90, the ECJ requires the 

protection of the biodiversity and admits that the measures leading to the protection of the animal can be 

justified according to Article 36. Hence, this derogation can be invoked in an autonomous way91, but also 

in a broader way added to the protection of human health92, and lastly attached to the protection of the 

public order93. Since the protection of the health is an imperative requirement of general interest, Member 

States must decide their level of protection. Thus, Member States have a margin of appreciation to determine 

the measures in order to achieve this objective for the human94 and animal health95.  

 

However, Member States have attempted to use health protection as a means of affording a disguised 

restriction on trade. So, there must be a balance between the margin of appreciation of states and the free 

movement of goods. Member States are therefore required not only to produce evidence that they have 

genuine health concerns,96 which the Court will scrutinize carefully,97 but also to demonstrate the existence of a 

seriously considered health policy.98 To demonstrate the existence of a serious risk, the ECJ obliges states to 

                                                
83ECJ, 17 June 1981, “Commission v Ireland”, Case 113/80, 
para.7; 
84 ECJ, 9 June 1982, “Commission v Italian Republic”, Case 
95/81, para.27; 
85 Case 227/82 Criminal Proceedings against Leendert van 
Bennekom,1983, ECR 3883, para.40. 
86 Case 97/83 Criminal Proceedings against Melkunie, 1984, 
ECR 2367, para.18. 
87 Case 54/85 Ministère public v. Mirepoix,1986, ECR 1067, 
para.15. 
88 Case 94/83 Criminal Proceedings against Albert Heijn BV, 
1984, ECR 3263, para.16, and Case 178/84 Commission v. 
Germany, 1987, ECR 1227, para.48. 
89 Case C-320/93 Lucien Ortscheit GmbH v. Eurim-Pharm 
Arzneimittel GmbH, 1994, ECR I-5243, para.16; Case C-
141/07 Commission v. Germany [2008]. 

90 Case C-67/97 Bluhme [1998], para.  33. 
91 Case 124/81 Commission v. United Kingdom [1983].  
92 Case 251/78 Dekavit Futtermittel [1979].  
93 Case C-1/96 The Queen v. Minister of Agriculture, Fisheries 
and Food, ex parte Compassion in World Farming [1998]. 
94 Case C-434/04 Ahokainen et Leppik [2006], para. 32. 
95 Case C-131/93 Commission v. Germany [1994], para. 
16. 
96 Case 90/86 Criminal proceedings against Zoni,1988, ECR 
4285; Case 274/87 Commission v. Germany,1989, ECR 229. 
97 ECJ, 6 June 1984, “Criminal proceedings v CMC Melkunie 
BV”, Case 97/83, para.14; 
98 ECJ, 31 January 1984, “Commission v United Kingdom of 
Great Britain and Northern Ireland”, Case 40/82, para.38; 



 

- 36 - 

 

rely on results given by international scientific research, such as reports from the World Health Organization99. 

The intensity of this scrutiny can be seen in the Beer Purity case.100 A similar degree of close scrutiny can be 

found in DocMorris.101 Thus, to invoke Article 36 to justify a QR or a MEQR regulating plastic products or waste, 

there must be concrete evidence of risks from plastic to public health. This differs from the concept of the 

scientific uncertainty which is a much more specific difficulty linked to the precautionary principle102 which must 

be integrated in human health policies. Indeed, the ECJ has recognized that uncertainties remain in the current 

state of scientific research103 and states have to decide the level of protection of human health.  

 

However, can it be said that the protection of health derogations includes environmental protection? The case 

law is not clear on this point. FFAD104 suggests that environmental protection does not form part of the public 

health derogation. The Court said that “the protection of the environment cannot be serve to justify any 

restriction on exports, particularly in the case of waste destined for recovery”. However, other cases point the 

opposite way. For example, in Aher-Waggon,105 the Court said that German measures limiting noise emissions 

from aircraft to combat noise pollution might be “justified by considerations of public health and environmental 

protection”. And in 1988, in Danish Bottles,106 the Court confirmed its statement of 1985107, that “the protection 

of the environment is ‘one of the essential objectives of the Community”, which may justify certain 

limitations to the principle of the free movement of goods". Therefore, for reasons related to the protection 

of the environment, the Court has justified a number of national measures such as the ban on the import of 

waste from other Member States. Ultimately, the case law seems inconsistent especially when it has developed 

mandatory requirements to justify the protection of the environment108.  

 

 

➡ DEROGATIONS RECOGNIZED BY THE TEXTS AND THE CASE LAW HELP THE COURT TO BE FLEXIBLE AND TO ADJUST 

THE CONCEPT OF QRS ACCORDING TO THE OBJECTIVES IN BALANCE.  

➡ HOWEVER, THIS MULTIPLICITY OF JUSTIFICATION LEADS TO CONCEPTUAL CONFUSION. 

 

  

                                                
99 ECJ, 4 June 1992, “Michel Debus”, Case C-13/91 and C-113/9; 
100 ECJ, 12 March 1987, “Commission v Germany”, Case 178/84; 
101 ECJ, 11 December 2003, “Deutscher Apothekerverband”, Case C-322/01;  
102 ECJ, 14 September 2004, “Commission v Kingdom of the Netherlands”, Case C-41/02, para. 43: the ECJ recognized that a 
Member State may limit or even prohibit a product in application of the precautionary principle;  
103 ECJ, 14 September 2004, “Commission v Kingdom of the Netherlands”, Case C-41/02, para. 43;  
104 ECJ, 23 May 2000, “FFAD v. Københavns Kommune”, Case C-209/98, part.48; 
105 ECJ, 14 July 1998, “Aher-Waggon v Germany”, Case C-389/96, para.19; 
106 ECJ, 20 September 1988, “Commission v Kingdom of Denmark”, Case 302/86;  
107 ECJ, 7 February 1985, “Procureur de la République v Association de défense des brûleurs d'huiles usagées”, Case 240/83;  
108 ECJ, 6 September 2012, “Commission v Belgium”, Case C-150/11, para. 55 and 56; 
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1.4.3- Measures regulating plastic regarded as having equivalent effect to quantitative 

restrictions 

 

Some national measures regulating the plastic can be regarded as measure having 

equivalent effect to quantitative restriction (MEQRs). MEQRs cover a range of 

measures, such as national rules on the shape,109 content,110 packaging,111 and 

labelling112 of goods, all of which may hinder inter-state trade, but which cannot be 

described as quantitative restrictions. 

 

1.4.3.1-  GENERAL DEFIN IT ION OF  MEASURES HAVING EQUIVALENT EFFECT  

 

The treaties do not define MEQRs. It is the case law which has swept their 

characteristics. The definition of MEQRs can be found in DASSONVILLE,113 where the 

Court stated that “All trading rules enacted by Member States which are capable 

of hindering, directly or indirectly, actually or potentially, intra-Community trade are 

to be considered as measures having an effect equivalent to quantitative 

restrictions”. Following Dassonville, it is sufficient that the national measure affects 

trade, even indirectly and potentially, to constitute a MEQR. Thus, the free 

movement of goods will catch much more than national measures which are 

discriminatory. More precisely, this Dassonville formula includes “all trading rules”, 

this refers to all the rules (provisions or measures such as practices and policies) 

concerning the marketing stage but not the production stage. Moreover, the national 

measure does not need to be enacted by the central government of a Member State. 

However, Articles 34 and 35 only have a vertical effect and do not apply on actions 

between individuals. Also, the formulation “actually or potentially” means that the 

measure has already produced effects on the market or could produce some in the 

future.  

 

 

Hence, MEQRs within the meaning of Article 34 are either: 

 Measures adopted by a Member State with the object or effect to treat products 

coming from other Member States less favourably (these are distinctly applicable 

measures).  

 Rules that lay down requirements relating to form, size, weight, composition, etc. 

when applied to goods coming from other Member States where they are lawfully 

manufactured and marketed (these are indistinctly applicable measures).  

 Any other measure which hinders access of products originating in other Member 

States to the market of a Member State. Even if a selling arrangement is non-

discriminatory, it can hinder market access and breach Article 34. This is 

narrowing the scope of the exception in the KECK AND MITHOUARD CASE114.  

 

                                                
109 ECJ, 13 March 1984, “Karl Prantl”, Case 16/83;  
110 ECJ, 22 September 1988, “Ministère public v Gérard Deserbais”, Case 286/86;  
111 ECJ, 2 February 1994, “Verband Sozialer Wettbewerb v Clinique Laboratoires”, Case C-315/92; 
112 ECJ, 6 May 2004, “Commission v Germany”, Case C-463/01;  
113 ECJ, 11 July 1974, “Dassonville”, Case 8/74, para.5;  
114  ECJ, 24 November 1993 “Keck et Mithouard”, Cases C-267 and 268/91, which is losing up the concept of MERQs by 
distinguishing between the product itself and its terms of sale. However, this case must be taken with caution since it is conflicting with 
other following cases;  



 

- 38 - 

 

1.4.3.2-  MEASURES REGULATING PLASTIC  REGARDED AS INDIST INCTLY APPL ICABLE  MEASURES  

CONSTITUTING A MEQR 

 

In CASSIS DE DIJON,115 the Court introduced a distinction between distinctly and indistinctly applicable measures. 

Distinctly applicable measures are discriminatory, formally treating imported goods differently than domestic 

goods when in objective terms they should be treated in the same way (this is a direct discrimination). 

Indistinctly applicable measures, on the other hand, formally apply equally to domestic and imported goods 

but de facto disadvantage imported goods. Both distinctly and indistinctly applicable measures constitute 

MEQRs. Those provisions or regulation are falling under Article 34 and the burden of proof shifts over to the 

government who has to justify their rules.    

 

Rules regulating plastic products would be considered to be indistinctly applicable rules as they would apply 

to domestic and imported goods. Furthermore, such rules could de facto disadvantage imported goods and 

therefore be considered as MEQRs.  

 

The distinction between distinctly and indistinctly applicable measures is relevant due to differences regarding 

justification. Distinctly applicable rules can only be justified by the exhaustive list of public interests contained 

in Article 36116 and only when the measures in question are proportional and not a form of arbitrary 

discrimination or a disguised restriction on trade.117 

 

Indistinctly applicable rules however can also be justified using a broader, non-exhaustive list of public interests, 

known as mandatory or imperative requirements, that supplement Article 36,118 provided they are proportional 

to the goal pursued.119 

 

 

Concerning restrictions on the use of plastic: in essence, the product in question in the 

measure on the plastic is not illegal because it is neither ban on import nor sale. 

Therefore, the measure looks to be neither a distinctly nor an indistinctly applicable 

measure, but the measure is leading to a specific conduct. However, the measure will 

have the effect of preventing a demand from existing in the market and consumers will 

have no interest in buying it120. That is why, it has the consequences of a MEQR within 

the meaning of Article 34 even if it is not unlawful in itself121. The burden of proof to 

justify the measure on the use of plastic will shift to the government adopting this 

provision and it could potentially use the justification of the environmental protection.  

 

  

                                                
115 ECJ, 20 February 1979, “Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein”, Case 120/78;  
116 ECJ, 17 June 1981, “Commission v Ireland”, Case 113/80, para.7; 
117 ECJ, 31 January 1984, “Commission v United Kingdom of Great Britain and Northern Ireland”, Case 40/82, para.13,  
118 ECJ, 20 February 1979, “Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein”, Case 120/78, para.8; 
119 ECJ, 14 July 1988, “Glocken GmbH and Gertraud Kritzinger v USL Centro-Sud and Provincia autonoma di Bolzano”, Case 
407/85, para.10; 
120 ECJ, 10 avril 2008, “Commission v Portuguese Republick”, Case C-265/06, para. 57; 
121 ECJ, 4 June 2009, “Mickelsson and Roos”, Case C-142/05, para. 28; 
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1.4.3.3-  POSSIBLE JUSTIF ICATIO N WITH MANDATO RY REQ UIREMENTS :  ENVIRONMENTAL PROTECTION  

 

The Court of Justice has recognized in its case law (CASSIS DE DIJON) that Member States may make exceptions 

to the prohibition of measures having an equivalent effect on the basis of mandatory requirements. They aim 

at protecting the public goods and values. The Court has been recognizing those justifications for different 

reasons such as: the societal development or the breadth of the Dassonville and Cassis de Dijon cases. Indeed, 

in Cassis de Dijon, the Court mentions as examples of mandatory requirements “the effectiveness of fiscal 

supervision, the protection of public health, the fairness of commercial transactions and the defence of the 

consumer”,122 but those elements seem acutely similar to the derogations in Article 36 and the list of mandatory 

requirements has expanded significantly over the years. The exception Cassis de Dijon seems to be the most 

probable hypothesis to justify a tax on plastic. Even if so, so far there is no example of validation of this type 

of tax measure by the Court of Justice.  

 

Moreover, in DANISH BOTTLES CASE123, the Court held that the protection of the environment constitutes one of 

the acceptable mandatory requirements on which national authorities could rely on under the Cassis de 

Dijon case law to restrict the entry of goods from other Member States. 

 

In the case COMMISSION V. BELGIUM124, the Court stated that the prohibition by one Member State of the deposit 

in its territory of waste from another Member State can be justified for the protection of the environment. 

In theory the European Union is governed by the principle of free circulation of goods so that waste must be 

considered as products whose circulation should not, in principle, be prevented. However, the prohibition 

introduced by a Member State to store, deposit or throw waste from another Member State in one of its regions 

can be justified by the mandatory requirements of protection of the environment. Indeed, waste is of a 

particular nature whose accumulation constitutes a danger to the environment, taking into account the 

limited capacity of each region or locality to receive them. In addition such a prohibition cannot be considered 

discriminatory in view of the principles “that preventive action should be taken” and “that environmental 

damage should as a priority be rectified at source”125, which implies that it is for each region or local entity 

to take appropriate measures to ensure the reception, processing, and disposal of its own waste with a view 

to limit as far as possible their transport. 

 

 

➡ Therefore, it would be possible to restrict the entry of plastic goods within a Member State by relying on 

environmental protection as a mandatory requirement.  

 
 

Measures must be accompanied by appropriate evidence showing that the rules genuinely serve the stated 

purpose while mere assertions by the authorities are not sufficient. It is important that the national policy remains 

consistent and coherent, and that the assessment is made based on the current state of affairs. The burden of 

proof is on the national authorities to demonstrate in each case that their rules are necessary to give effective 

protection to the interests referred to in Article 36 and they can never be used to serve economic objectives. 

Nevertheless, measures regulating the use of plastic have to be in conformity with the principles of the EU law 

including fundamental rights and they would also have to satisfy the proportionality principle since such 

measures would have to be proportionate to the aim of environmental protection. 
 

 

                                                
122 ECJ, 20 February 1979, “Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein”, Case 120/78, para.8; 
123 ECJ, 20 September 1988, “Commission v Kingdom of Denmark”, Case 302/86 ;  
124 ECJ, 9 July 1992, “Commission v Belgium” Case C-2/90, para 26, 28, 30, 32, 34, 36; 
125 Article 130r (2), Single European Act of 1986;  
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1.4.3.4-  THE ISSUE OF PROPORTIONALITY  

1.4.3.4.1- The principle  

 

Article 36 does not refer to any proportionality assessment; it is the Court which has created it. It can take 

different forms according to the case but usually when examining measures relating to environmental protection, 

the Court performs a three-tier evaluation including: 

 the suitability,  

 the necessity,  

 the proportionality of the adopted measure.  

Overall, the national measure must guarantee the attainment of the objective pursued and it cannot go beyond 

what is necessary in order to achieve it126. To understand the reasoning of the Court better, it is essential to 

develop the three criteria it examines: 

  

FIRST, the measure has to be suitable to attain the protection of the environment. This 

means that the measure is appropriate for securing the attainment of this objective 

invoked by the state in a consistent and systematic manner127. 

 

 

SECOND, the measure has to be necessary. This means that the measure must be limited to 

what is necessary to achieve the protection objectives pursued128. So other less restrictive 

means are not sufficient to have a restricting measure on goods. The burden of proof is 

on the national authorities to “demonstrate that their rules are necessary in order to 

achieve the declared purpose and that objective could not be achieved by less extensive 

prohibitions or restrictions”129. The level of protection is decided by the Member State 

but mere assertions as to the chosen level of protection will not be sufficient. The strictness 

of the assessment is difficult to predict, and it can take different factors into account such 

as the character of the restriction, the nature of the mandatory restriction or the 

precautionary principle.  

 
 

THIRD, is the proportionality stricto sensu where the measure mustn’t have an excessive 

effect on the free movement of goods in the EU and is the least harmful to other interests 

and values. A balance is exercised between objectives pursued by the national 

measure and its adverse effects on the free movement of goods130. If the measure has 

excessive effect on it, the Court will intervene and can declare the measure 

disproportionate to the objective pursued131, however, the ECJ often leave this 

question of proportionality to national courts because they know better the facts of 

the case132. 

 

 

 

 

 

                                                
126 ECJ, Grand chamber, 10 February 2009, “Commission v Italy” Case C-110/05, para. 22; 
127 ECJ, 23 December 2015, “Scotch Whisky Association e.a. contre Lord Advocate et Advocate General for Scotland”, Case C-
333/14;  
128 ECJ, 15 November 2007, “Commission v Germany”, Case C-319/05, para. 86 and 87; 
129 ECJ, 12 September 2011, “Philip Morris Norway AS v. Norwegian State”, Case E-16/10, paras. 85;  
130 ECJ, 16 December 1992, “Council of the City of Stoke-on-Trent and Norwich City Council”, Case C-169/91; 
131 ECJ, 20 September 1988, “Commission v Kingdom of Denmark”, Case 302/86, para.17; 
132 ECJ, 12 October 2000, “Snellers” Case C314/98, para. 55;  
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The Member State has the burden of proof to justify concretely and precisely the measure related to the 

environmental protection. The Court carries out an in concreto control with accurate facts133 but it can still refer 

to different standards of appreciation. Member States have to prove that the measure is proportionate without 

using general justifications. To achieve this, they can bring appropriate evidence or analysis of the suitability 

and proportionality of the measure134. However, in the COMMISSION OF THE EUROPEAN COMMUNITIES V ITALIAN REPUBLIC 

CASE135, the Court has lessened the burden of proof stating that it “cannot be so extensive as to require the 

Member State to prove, positively, that no other conceivable measure could enable that objective to be 

attained under the same conditions”. Furthermore, the European Free Trade Association (EFTA) Court has judged 

in the PHILIP MORRIS CASE136 that “in the absence of convincing proof to the contrary, a measure of this kind may 

be considered suitable for the protection of the public health”. Thus, the measure is presumably legal when the 

precautionary principle is applicable; so the plaintiff has the burden of proof. 

 

The assessment of the proportionality of the measure will usually take place at the moment of the judgment 

and it does not vary according to the jurisprudential or textual basis of the invoked exception137. The evaluation 

reviews that the measure related to the protection of the environment complies with the requirements of the EU 

law. Yet, this proportionality principle shall not be mistaken with the prohibition of arbitrary discrimination or 

disguised restrictions. 

  

Nonetheless, the proportionality evaluation can be moderated and affected in different manners. For instance, 

the multiplicity of judges and the referral to the national courts which help evaluating more precisely the 

measure. The ECJ often leaves the proportionality appreciation to the national jurisdiction to seek if the 

objective can be achieved by less restrictive measures. Another example is the margin of appreciation for the 

protection of the environment which differs around the EU from one Member State to another. This has no effect 

on the necessity or proportionality assessment138, therefore, a state which imposes a stricter environmental 

policy than another state does not make its measures disproportionate. And lastly, the evaluation can be 

moderated by new requirements of the ECJ. In 2011, the Court demanded a coherent and systematic 

reasoning in the COMMISSION V AUSTRIA CASE139. Thus, a restrictive measure related to the protection of the 

environment can be accepted if it truly aims to achieve the pursued objective in a coherent and systematic 

manner.  

  

Therefore, any measure regulating the use of plastic would have to satisfy this three-tier evaluation and the 

Member State would have to precisely justify it in order to avoid the qualification of MERQ.  

 

  

                                                
133 ECJ, 8 May 2003, “ATRAL”, Case C-14/02;  
134 ECJ, 7 June 2007, “Commission v Belgium”, Case C-254/05, para. 36; 
135 ECJ, Grand chamber, 10 February 2009, “Commission v Italy” Case C-110/05, para. 66; 
136 ECJ, 12 September 2011, “Philip Morris Norway AS v. Norwegian State”, Case E-16/10, paras. 82, 83, 84; 
137 ECJ, 8 May 2003, “ATRAL”, Case C-14/02, paras. 67 and 68; 
138 ECJ, 19 June 2008, “Nationale Raad van Dierenkwekers en Liefhebbers VZW and Andibel VZW v Belgische Staat”, Case C-
219/07, para. 31; 
139 ECJ, 21 December 2011, “Commission v Republic of Austria”, Case C-28/09, paras. 126 and 127; 
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1.4.3.4.2- Case law on the proportionality of measures for the protection of 

the environment 

The protection of the environment is not explicitly stated in Article 36 TFEU. However, in the case COMMISSION V 

DENMARK140 in 1988, the Court has recognized the environmental protection as a possible justification to restrict 

the entry of goods from other Member States. Denmark wanted to protect the environment and reduce the 

amount of plastic waste produced by organizing a deposit system. The Court considered that the Danish deposit 

and return system of bottles was adequate in order to reduce waste and protect the environment. However, 

the fact that the containers had to be authorised by a national agency was found by the Court as not 

proportionate.  

 

Applying the Court’s abovementioned test of proportionality, it found in a previous case141, environmental 

protection is an objective that is indeed able to limit the application of internal market rules. Therefore, 

environmental protection can be a legitimate exception if the measure in question passes the 

proportionality test. The Court found that such measure may not “go beyond the inevitable restrictions which 

are justified by the pursuit of the objective of environmental protection”. According to the Court, the Danish 

deposit and return system cannot be found disproportionate as such since it appears to be crucial for the re-

use of containers and bottles. In order to ease a foreign producer’s market entry and be in line with their 

system, Denmark adopted an exception from their strict return system for non-approved containers: every 

foreign producer may import 3000 hectolitres of beer or soft drink in non-approved containers a year; these 

containers were re-used by a deposit-and-return system established by the producer. Anyways, this measure 

did not meet the Court’s strict rules of proportionality. The return system for non-approved containers does also 

protect the environment since the containers will be re-used. It did not appear proportionate to the Court that 

the importing producers must comply with a quantitative restriction (3000 hectolitres); the producers could 

technically import a lot more while still upholding the functioning of their return system.  

 

Therefore, the Court found this measure to be disproportionate. The justification of environmental protection 

could not be invoked successfully here. It can be seen that the objective of environmental protection can be 

successfully used to justify a particular measure. Nevertheless, this measure cannot arbitrarily impose additional 

burdens on other Member States. If Denmark would not adopt this quantitative restriction of 3000 hectolitres, 

they could have been successful in invoking the protection of the environment in their favour.  

 

Same goes for the COMMISSION V GERMANY CASE142 regarding the six-month time frame and the uncertainty of the 

system. It was rather the particular circumstances than the environment protecting measure itself which did not 

pass the proportionality test. Indeed, the German Government considered that a deposit system for non-

reusable packaging was appropriate and necessary in order to achieve the protection of the environment, the 

reduction of waste and the change of the consumer behaviour. The Commission contested the German rules 

because it introduced some deposit and return obligations for non-reusable packaging that depended on the 

proportion of reusable packaging on the German market. But also, the transitional period of six months that 

made the deposit and return system entered into force was not sufficient to enable producers of natural mineral 

water to adapt their production and their management of non-reusable packaging waste to the new system. 

Moreover, uncertainty remained as to whether such a system would come into force and, if so, when it would 

enter into force, because it was depending on the assessments of reusable packaging. According to the Court, 

this measure was imposing a particular burden on producers of natural mineral water coming from other 

Member States. Also, this measure was creating a situation where the change in the management system was 

not sufficiently certain for the operators to be required to set up such a system. This is why the measure which 

was seeking the re-use of packaging for products which must be bottled at source was not justified on the 

grounds of the environmental policy and it didn’t meet the proportionality test.  

 

                                                
140 ECJ, 20 September 1988, “Commission v Kingdom of Denmark”, Case 302/86;  
141 ECJ, 7 February 1985, “Procureur de la République v Association de défense des brûleurs d'huiles usagées”, Case 240/83;  
142 ECJ, 6 May 2004, “Commission v Germany”, Case C-463/01;  
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Despite the fact that the different cases on the plastic packaging measures have not yet been successful because 

of the proportionality test, it remains that this environmental derogation has already been approved by the 

Court. For instance, in the MICKELSSON CASE143, the restriction of the use of jet skis on waterways was justified for 

the protection of the water wildlife and it did not preclude national regulations. However, the Court added 

some conditions that the national court had to verify:  

 the requirement for the competent authorities to adopt the implementing measures in order to 

designate waters on which personal watercraft may be used;  

 the requirement for the authorities to designate the waters which were satisfying the conditions laid 

down in the regulations; 

 the requirement that the measures have been adopted within a reasonable period after the entry into 

force of the regulations.  

Thus, those conditions meet the proportionality intended and permit to not impose additional burdens on other 

Member States. 

 

The ÅLANDS VINDKRAFT CASE144 is another example of accepted environmental derogation where the national 

measure was awarding certificates only for green electricity production located in Sweden which was looked 

as a direct discrimination. However, the Court said that the measure could be justified for the promotion of 

renewable energy which was helping the protection of the environment because it contributed to the 

reduction of greenhouse gas emissions. Thus, the Court found the measure proportionate and it did not preclude 

national legislation. However, the national court had to determine whether that legislation meets the 

requirements of the principle of legal certainty on its territorial scope. 

 

 

➡ Consequently, according to the case law of the ECJ, national measures on the management of plastic could 

only be justified with the environmental derogation if the measures meet the proportionality test and do not 

impose burdens on other Member States.  

 

➡ Even if a measure has an environmental objective, it is always suspected of being protectionist, which 

is contrary to the principle of free trade. The assessment is therefore made on a case-by-case basis. If the 

Danish bottles case would come along today, the solution of the Court would certainly not be identical. 

  

                                                
143 ECJ, 4 June 2009, “Mickelsson”, Case C-142/05;  
144 ECJ, 1 July 2014, “Ålands vindkraft AB”, Case C-573/12;  
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1.5- COMPARATIVE LAW ON PLASTIC TAXES 

 

Would it be possible to tax plastics in France in view of what has been done abroad? This 

comparative study gives an overview of different taxes implemented on plastics within the 

EU, such as the Italy’s draft Budget Law for 2020 (1.5.1) or prohibitions on the use of 

disposable plastic bags in multiple Member States (1.5.2). 

 

1.5.1- Tax on plastic - Italian case 

 

Italy’s draft Budget Law for 2020 provides for the introduction of a proportional tax of 1 €/kg on 

manufactured products in plastic for single use aimed at reducing the production and consumption of 

plastic145 (taking into account that the current tax is currently discussed due to competitiveness reduction for 

companies, the discussion regards reduction of the amount of the tax to 0,80 €/kg). The plastic tax will be 

effective from the first day of the second month subsequent to the announcement of the provision within February 

2020 (therefore, at the latest from 1st April 2020). It is expected to bring 1.1 billion euros to the state in 2020 

and 1.7 billion euros in 2021. And the measure would also provide incentives to businesses that produce 

biodegradable materials. 

 

PRODUCTS SUBJECT TO THE TAX ARE: 

 Bottles 

 Bags and food containers made of polyethylene 

 Tetra pack containers (this is a tremendous innovation because tetra packs are a mix recycled and 

non-recycled components) 

 Packaging made of expanded polystyrene 

 Rolls and pluri-ball plastic and caps made of plastic 

 All single use plastic items (MACSI) composed totally or partially of organic polymers of synthetic 

origin which have (or are meant to have) the function of containment, protection, manipulation or delivery 

of goods or foodstuffs 

 Items made of plastic materials which allow the closure (e.g., caps), the sale and the presentation (e.g., 

labels) of the so-called MACSI or of other goods composed of different materials; and semi-finished 

products made through the use of plastic used for the production of “MACSI”. 
 

According to this project, no tax is due on compostable MACSI, and on syringes classified as medical 

devices. 

 

PERSONS OBLIGED TO COMPLY ARE: 

 Manufacturers, for goods produced in Italy 

 Persons purchasing plastic goods for the purpose of their economic activity, where the goods 

come from other European Union Member States 

 Any seller of plastic item, where the goods coming from another EU State are purchased by a 

private consumer 

 The importer, for manufactured goods coming from non-EU countries. 

 

                                                
145 Italy to introduce proportional tax on plastic items, Indirect Tax alert, November 21st, 2019,  
https://www.ey.com/gl/en/services/tax/international-tax/alert--italy-to-introduce-proportional-tax-on-plastic-items, accessed on 
December 14th, 2019 

https://www.ey.com/gl/en/services/tax/international-tax/alert--italy-to-introduce-proportional-tax-on-plastic-items


 

- 45 - 

 

Correlatively penalties will be set by the provision. Indeed, the omitted payment of the plastic tax implies 

the application of a penalty ranging from two to ten times the unpaid tax, with a minimum of 500 €. In the 

event of late payment, an administrative penalty will be levied, equal to 30% of the tax due, with a minimum 

of 250 €. The late filing of the relevant quarterly returns leads to the application of a penalty ranging from 

500 € to 5000 €. 

 

Furthermore, in addition to the plastic tax, the provision also sets a tax credit to be granted to companies 

active in the plastic industry and producing MACSI for the purpose of containment, protection, manipulation 

or delivery of goods or foodstuffs. The tax credit is equal to 10% of the expenses incurred from 1 January 

2020 to 31 December 2020 in order to adapt - under a technologic viewpoint - the factory and business 

facilities to be used for the production of compostable and biodegradable items under the standard EN 13432 

2002. The tax credit cannot exceed 20000 €146. 

 

1.5.2- Tax or prohibition on the use of disposable plastic bags - European Union 

 

The European Commission has used the example of Ireland to adopt a proposal that encourages the EU 

Members to tax or ban the use of disposable plastic bags.  

 

The European Directive of April 29, 2015 on plastic bags requires national governments to ensure that the 

annual consumption level does not exceed 90 lightweight plastic bags per person by 31 December 2019 and 

40 bags by 31 December 2025. To achieve these results, countries can set up different measures, for example 

by charging fees, taxes or national reduction targets; or by banning plastic bags, in accordance with the 

European legislation.  

 

More recently, a European tax on plastic waste is gaining momentum as a way to bring new sources of 

revenue to the EU budget147. Indeed, the plastic tax is considered to be the most promising way of bringing 

additional own sources of revenue to the EU budget.  

And according to the Commission’s calculations, the plastic-based contributions would be calculated by 

applying a rate of 0,8 euro per kilogram to the weight of plastic packaging waste that is not recycled, 

bringing an average 6.6 billion euros per year.  

➢ Therefore, the EU would be willing to introduce a tax on plastic as long as it is to reduce the gap made 

by Brexit.  

 

Countries are typically reluctant to have Brussels interfere with their tax policy. A failed 2011 effort to set up 

a bloc-wide carbon tax shows the depth of the national resistance. 

 

In March 2019, the European Parliament has approved a new law banning single-use plastic items and around 

560 MEPs voted in favour of the agreement, with 35 against and 28 abstentions. 

 

 

 

 

 

 

 

 

                                                
146 Ibid, Italy to introduce proportional tax on plastic items 
147 ‘Broad support’ for EU-wide plastic tax, EURACTIV.com, Frédéric Simon, October 17th, 2019,   
https://www.euractiv.com/section/energy-environment/news/broad-support-for-eu-wide-plastic-tax/, accessed on November 17th, 
2019 

https://www.euractiv.com/section/energy-environment/news/broad-support-for-eu-wide-plastic-tax/
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EU 

Countries 

Tax implemented on plastic 

Ireland -  

Tax on 

plastic bags 

 

A 15 cents tax per plastic bag has been introduced in March 2002 in Ireland called the PlasTax148. This 

tax has reduced consumption of plastic bags by the consumers by 95% in one year.149 The conclusion of 

this levy, is that there is 40 times less litter from plastic bags in Ireland today as compared to the year 

2000. Furthermore, it has been estimated that the number of plastic bags in marine litter decreased from 

5% in 2001 to 0.25% in 2010 after the introduction of the taxation.  
 

Although, this tax does not distinguish between biodegradable plastic bags and other plastic bags150. Most 

of the consumers now prefer to reuse as much as possible the bags they already have or use recyclable 

plastic bags instead of buying plastic bags every time. Moreover, the tax has brought about 10 million 

euros in the first year of its application and the money raised goes to a fund for waste management and 

other environmental initiatives. This implementation success could be explained by a major publicity 

campaign led by the government.  

Furthermore, it is interesting to add that, at the beginning of this project the government commissioned in 

1998, stated that the most efficient tax would have been an upstream levy (on consumers and 

producers). The final choice was only a tax on consumers because of the stakeholders’ pressure on the 

government151.  
 

Fines and prison for fraud: In addition, if merchants fail to comply with a provision of the regulations of the 

Waste Management Act, 1996152, they will be found guilty. Indeed, if merchants do not make their 

customers pay this tax, they are liable to imprisonment up to ten years and they risk a fine up to 15 

million euros for conviction on indictment. 
 

Although Ireland was one of the first European Union country to impose a tax on plastic bags in 2002, it 

remains the worst offender in Europe for plastic packaging waste produced per head of the population 

each year153. Hence, taxing plastic bags is not the solution if there is still as much plastic used in the 

production of products. Indeed, AP EnvEcon Limited (2008) conclude that the Ireland plastic levy, in order 

to truly be efficient, more flexibility would have been needed. The authors suggested that the tax should 

be index-linked on the price inflation.  

 

What can be retained from this experience? 
 

Franck Convery et al. in their paper “The most popular tax in Europe? Lessons from the Irish plastic 

bags levy”, 2007 states that: 

“The primary lessons from this paper are twofold: firstly, the introduction of a price signal through 

the use of a product tax can influence consumer behaviour significantly; secondly, ensuring 

stakeholder and consumer acceptance of the tax is central to the successful implementation of 

such a tax. Informational campaigns highlighting the environmental impacts and 

hypothecation of revenues into an environment fund are central in ensuring such acceptance”154. 
 

In addition, in a recent study, Eunomia, Dr Dominic Hogg, Dr Chris Sherrington, Thomas Vergunst, “A 

                                                
148 C'est comment ailleurs ? Les sacs plastique en Irlande, Franceinfo, January 2nd, 2017,   
https://www.francetvinfo.fr/replay-radio/c-est-comment-ailleurs/c-est-comment-ailleurs-les-sacs-plastique-en-
irlande_1983291.html, accessed on November 15th, 2019; 
149 Succès de la taxe "plastique" en Irlande, L’Observateur, June 4th, 2003, 
https://www.nouvelobs.com/monde/20030603.OBS1786/succes-de-la-taxe-plastique-en-irlande.html, accessed on November 
17th, 2019; 
150 Mauro Anastasio and James Nix (Green Budget Europe), Plastic bag levy in Ireland, 2014, accessed November 26th, 2019; 
151 Ibid, Plastic bag levy in Ireland; 
152 Waste Management Act, 1996; 
153 ECOLOGIE - L'Irlande n'est pas si verte, Lepetitjournal Dublin, January 15th, 2019, https://lepetitjournal.com/dublin/ecologie-

lirlande-nest-pas-si-verte-248075, accessed on November 15th, 2019; 
154 Franck Convery et al. “The most popular tax in Europe? Lessons from the Irish plastic bags levy”, 2007, accessed on November 
29th 2019; 

https://www.francetvinfo.fr/replay-radio/c-est-comment-ailleurs/c-est-comment-ailleurs-les-sacs-plastique-en-irlande_1983291.html
https://www.francetvinfo.fr/replay-radio/c-est-comment-ailleurs/c-est-comment-ailleurs-les-sacs-plastique-en-irlande_1983291.html
https://www.nouvelobs.com/monde/20030603.OBS1786/succes-de-la-taxe-plastique-en-irlande.html
https://lepetitjournal.com/dublin/ecologie-lirlande-nest-pas-si-verte-248075
https://lepetitjournal.com/dublin/ecologie-lirlande-nest-pas-si-verte-248075
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Comparative Study on Economic Instruments Promoting Waste Prevention”, 2011 recommends the 

following approach: 

- Apply taxes to items where alternatives are clearly available; 

- Continually review the tax to ensure its effectiveness over time; 

- The tax must be designed with sufficient inbuilt flexibility to adapt to changing economic 

conditions; 

- Develop an effective communication campaign to advertise the rationale behind the tax155. 
 

United 

Kingdom -  

Tax on 

plastic 

packaging  

 

The UK government wants to introduce a new tax on any plastic packaging that would not include at least 

30% of recycled content156. The provision would come into effect in April 2022 to allow companies to 

“adapt their behaviour and manage the costs incurred”. Consequently, the aim of the tax is to encourage 

companies to improve the eco-design and recyclability of plastic containers. It would apply on imported 

and locally produced packaging. According to Philip Hammond, the UK Finance Minister, “this would 

transform the economy of sustainable packaging by stimulating the demand for recycled materials”. 
 

The levy is structured to charge only where recycled contents is less than a set threshold. Here are 

explanations of the terms used in the considered tax:  

- On the meaning of recycled: The International Organization for Standardization (ISO) standard 

14021:2016 defines the level of recycled content as “the proportion, by mass, of recycled material 

in a product or packaging. Only pre-consumer and post-consumer materials shall be considered 

as recycled content, consistent with the following usage of the terms: 

- Pre-consumer material: Material diverted from the waste stream during a manufacturing 

process. Excluded is reutilization of materials such as rework, regrind or scrap generated in a 

process and capable of being reclaimed within the same process that generated it. 

- Post-consumer material: Material generated by households or by commercial, industrial and 

institutional facilities in their role as end users of the product, which can no longer be used 

for its intended purpose. This includes returns of material from the distribution chain”157. 

- On the threshold of recycled content: The government proposes that the tax will be levied on all 

plastic packaging which contains less than 30% recycled content. Consequently, to this threshold, 

UK manufacturers who produce plastic packaging which does not contain sufficient recycled material 

will be liable for the tax. Furthermore, to ensure UK competitiveness, the government will also tax the 

importation of equivalent products. 
 

However, many professionals argue that this tax will impact the price of packaged goods, in food and 

beverages meaning that consumers will be the one actually paying the tax158.  

Bulgaria -  

Ecotax 

 

Bulgaria has imposed a new ecotax on the production of plastic bags in an effort to limit their use for the 

good of the environment. The new tax obliges manufacturers or importers to pay 0,07 euro for every 

sold bag below a certain thinness (15 microns)159. 

Denmark -  

Tax on 

plastic bags 

In 1993, Denmark was the first country to introduce a tax on plastic bags. Today, a bag costs around 50 

cents, part of which goes in taxes.  
Furthermore, since 1978, Denmark apply a tax on packaging, with no distinction between the type of 

packaging (plastic, glass, steel…). The volume-based tax is a unit duty on certain beverage containers, the 

rate varies with materials and according to volume160. The particularity of the packaging taxation is that 

                                                
155 Eunomia, Dr Dominic Hogg, Dr Chris Sherrington, Thomas Vergunst, “A Comparative Study on Economic Instruments Promoting 
Waste Prevention”, 2011; accessed on November 29th 2019; 
156 Plastic packaging tax, Gov.uk, July 23rd, 2019, https://www.gov.uk/government/consultations/plastic-packaging-tax, 
accessed on November 17th, 2019; 
157 Ibid, Plastic packaging tax, Gov.uk; 
158 Le Royaume-Uni veut taxer les emballages plastique, Plastique-caoutchoucs, Arnaud Jadoul, November 6th, 2018, 
http://www.plastiques-caoutchoucs.com/Le-Royaume-Uni-veut-taxer-les.html, accessed on November 17th, 2019 ; 
159 Bulgaria imposes tax on plastic bags, Terra Daily, Staff Writers, October 10th, 2011,   
http://www.terradaily.com/reports/Bulgaria_imposes_tax_on_plastic_bags_999.html, accessed on November 17th, 2019; 
160 The Danish ecological council, The Danish packaging taxation, 2014; 

https://www.gov.uk/government/consultations/plastic-packaging-tax
http://www.plastiques-caoutchoucs.com/Le-Royaume-Uni-veut-taxer-les.html
http://www.terradaily.com/reports/Bulgaria_imposes_tax_on_plastic_bags_999.html


 

- 48 - 

 

instead of being applied on the finished product, it is applied on the product as a waste, after utilization 

by the consumer.  
 

In 2001, the tax rates for the weight-based tax was changed, based on an environmental index for 

various packaging materials. The environmental index per kilogram was based on the main environmental 

impacts and resources used in the packaging material life. 
 

Nevertheless, by 1st of January 2014, the government abolished the weight-based tax. It only continued 

to remain valid on plastic bags, disposable tableware, and PVC foil. 

Sweden -  

Plastic tax 

A plastic tax is being introduced in order to reduce plastic bag waste. Supermarkets and grocery stores in 

Sweden already charge for grocery bags, both plastic and paper, but now an additional 0,28 euro will 

be added to all plastic grocery bag prices due to the tax. In an attempt to reduce the proliferation of 

microplastics in nature, the primary goal is to reduce the current number of plastic grocery bags down to 

a maximum of 40 bags per person per year. In addition, the plastic tax is expected to bring in 2.15 billion 

euros to the state coffers. 
 

The obligation to report and pay tax occurs in the following situations: 

- During import to Sweden from countries outside the EU; 

- Movement of the taxable plastic bags from another EU Member States; 

- Production of taxable plastic bags in Sweden161.  

Republic of 

Cyprus - 

Tax on 

plastic bags 

 

In July 2018, Cyprus implemented an environmental taxation on plastic bag whereby plastic carrier bags 

with a wall thickness below 50 microns (mm) are subject to 0,05 € each with 19% VAT imposed on 

top.162 Moreover, sellers of goods providing lightweight plastic carrier bags to their customers are no longer 

allowed to freely distribute these bags. Companies responsible for collecting the newly imposed charges 

that are not in compliance may be subject to strict criminal and administrative penalties. Cyprus implemented 

a tax paid by the consumers so that the purchase of bags will become a budget burden that will encourage 

people to use reusable bags to bring their purchases home. 
 

➢ The use of single-use plastic bags has dropped by 80% a year after the introduction of the 5 

cents fee.163 

Estonia -  

Excise duty 

 

Excise duty on packaging is imposed on all packaging brought to the Estonian market, acquired in another 

Member State of the European Union or imported. For plastic, the excise rate in of 2,5 € per kg164. 
 

If the companies that produce or import products subject to the excise duty fail to install packaging and 

waste recovery systems for a minimum of 60% of the volume, they are charged excise duty. The 

application of this economic instrument has strongly stimulated the recovery of beverages, but the excise 

duty also concerns:  

- Glass and ceramic: 0,64 € /kg;  

- Plastic: 2,56 €/kg;  

- Metal: 2,56 €/kg;  

- Paper and cardboard, including composite cardboard: 1,28 €/kg;  

- Other packaging: 1,28 €/kg.165 

                                                
https://green-budget.eu/wp-content/uploads/The-Danish-Tax-on-Packaging_weight_FINAL.pdf accessed November 29th, 2019 
161 Royne Schiess, Zoran Dimoski, Uladzimir Tsypiashchuk “Sweden announces draft bill to impose new excise tax on plastic bags”, 
October 29th 2019; accessed November 29th 2019; 
162 Cyprus implements environmental tax plus VAT on plastic bags, July 10th, 2018, 
https://www.ey.com/Publication/vwLUAssets/Cyprus_implements_environmental_tax_plus_VAT_on_plastic_bags/$FILE/2018G_0
10185-18Gbl_Indirect_Cyprus%20Environmental%20tax%20plus%20VAT%20on%20plastic%20bags.pdf; 
163 Cyprus Plastic bag Use Reduced by 80% in One Year, BioPlastics News, Axel Barrett, July 7th, 2019, 
https://bioplasticsnews.com/2019/07/07/cyprus-plastic-bag-use-reduced-by-80-in-one-year/, accessed on December 1st, 2019; 
164 Packaging, Republic of Estonia - Tax and customs board, March 4th, 2016, https://www.emta.ee/eng/business-client/excise-

duties-assets-gambling/packaging, accessed on November 24th, 2019; 
165 Country fact sheet Estonia (EE), European Commission,  
https://ec.europa.eu/environment/waste/framework/pdf/EE%20factsheet_FINAL.pdf, accessed on December 1st, 2019;  

https://green-budget.eu/wp-content/uploads/The-Danish-Tax-on-Packaging_weight_FINAL.pdf
https://www.ey.com/Publication/vwLUAssets/Cyprus_implements_environmental_tax_plus_VAT_on_plastic_bags/$FILE/2018G_010185-18Gbl_Indirect_Cyprus%20Environmental%20tax%20plus%20VAT%20on%20plastic%20bags.pdf
https://www.ey.com/Publication/vwLUAssets/Cyprus_implements_environmental_tax_plus_VAT_on_plastic_bags/$FILE/2018G_010185-18Gbl_Indirect_Cyprus%20Environmental%20tax%20plus%20VAT%20on%20plastic%20bags.pdf
https://bioplasticsnews.com/2019/07/07/cyprus-plastic-bag-use-reduced-by-80-in-one-year/
https://www.emta.ee/eng/business-client/excise-duties-assets-gambling/packaging
https://www.emta.ee/eng/business-client/excise-duties-assets-gambling/packaging
https://ec.europa.eu/environment/waste/framework/pdf/EE%20factsheet_FINAL.pdf
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Greece -  

Eco tax and 

ban of 

single-use 

plastics in 

2021 

 

Since 2018, Greeks must pay for plastic bags in grocery shops. The government has introduced an Eco-

Tax of 4 cents for every plastic bag. Since the 1st of January 2019, there has been a rise in the price of 

packages and now they cost 9 cents. The Greek Minister said that the EU Commission Directive to ban 

single-use plastics by July 2021 would be quickly incorporated into Greek law. Therefore, single-use 

plastics will be banned across Greece as of 2021166. 

According to the results of 2018, this measure turned out to be very effective in reducing environmental 

pollution since the population did not want to pay for packages and opted for reusable bags.  
 

Authorities seek to completely eliminate plastic containers from people’s daily lives. In this regard, a 

campaign should be conducted to promote reusable packaging and bags. The Deputy Minister of 

Environment of Greece is confident that positive results can be achieved if people begin to understand the 

consequences of using such packaging on the environment.167 

Netherlands-  

Ban and 

carbon tax 

 

Since 2016, free plastic bags are prohibited in the Netherlands. This measure is intended to combat litter 

on the streets and in the sea and prevent wastage of resources. Customers no longer receive free plastic 

bags in shops. They have to pay a small amount for a plastic bag. Shopkeepers are free to fix the price 

they charge. The recommended price for a plastic bag is 0,25 €168. 

The Netherlands instituted a Waste Fund in 2007, financed by a carbon tax on packaging. The Waste 

Fund helps to pay for the separate collection of household packaging waste, while the tax encourages 

businesses169.  
 

Recycling tax: When the consumer purchases any new, electronic or household equipment, he will 

automatically be charged of a “recycling tax” on it170.  

Portugal -  

Shopping 

bag tax 

 

A plastic bag tax was implemented in February 2015 to reduce the consumption of plastic grocery bags 

in Portugal and in turn reduce the potential contribution to marine litter. The use of plastic bags in stores 

and supermarkets across the country has seen a drop of more than 90% since the introduction of a 

government tax on their use171. 

However, as plastic bags were reused for shopping instead of garbage bags, the consumption of garbage 

bags has increased by 12%.172 

 

  

                                                
166 Greece fights for its beaches and gets tough on plastic pollution, The Business Times, October 17th, 2019, 
https://www.businesstimes.com.sg/consumer/greece-fights-for-its-beaches-and-gets-tough-on-plastic-pollution, accessed on 
November 24th, 2019;    
167 They began to use 85% less plastic bags in Greece, GrekoDom, January 10th, 2019,  https://www.grekodom.com/news/2019-
01-10/plastic-bags-in-greece, accessed on December 1st, 2019; 
168 Ban on free plastic bags, Government of Netherlands,  https://www.government.nl/topics/environment/ban-on-free-plastic-
bags, accessed on November 24th, 2019; 
169 Carbon Tax on Packaging (Netherlands), June 2009, 
https://ec.europa.eu/environment/waste/prevention/pdf/Netherlands_Factsheet.pdf, accessed on November 24th, 2019; 
170 Recycling and waste management in the Netherlands, XPAT.NL, 
https://www.xpat.nl/expat-netherlands/living-in-holland/recycling-and-waste-management/, accessed on November 26th, 2019; 
171 Plastic bag use plummets a year after tax introduction, The Portugal News, February 18th, 2016, 
https://www.theportugalnews.com/news/plastic-bag-use-plummets-a-year-after-tax-introduction/3747,  
172 The Portuguese plastic carrier bag tax: The effects on consumers’ behavior, Volume 61, Pages 3-12, Waste mangement, Graça 
Martinho, Natacha Balaia and Ana Pires, March 2017; 

https://www.businesstimes.com.sg/consumer/greece-fights-for-its-beaches-and-gets-tough-on-plastic-pollution
https://www.grekodom.com/news/2019-01-10/plastic-bags-in-greece
https://www.grekodom.com/news/2019-01-10/plastic-bags-in-greece
https://www.government.nl/topics/environment/ban-on-free-plastic-bags
https://www.government.nl/topics/environment/ban-on-free-plastic-bags
https://ec.europa.eu/environment/waste/prevention/pdf/Netherlands_Factsheet.pdf
https://www.xpat.nl/expat-netherlands/living-in-holland/recycling-and-waste-management/
https://www.theportugalnews.com/news/plastic-bag-use-plummets-a-year-after-tax-introduction/37473
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1.6- ALTERNATIVES TO TAXATION ON PLASTIC AT 

THE EUROPEAN UNION LEVEL  

 

Given the difficulty of taxing plastic at the EU scale, it seems appropriate to consider 

alternative measures to regulate the use of plastic, in particular measures that states can take 

themselves such as state aids (1.6.1), “eco-contributions” (1.6.2) and incentives on 

consumer behaviour (1.6.3). 

 

1.6.1- State aids granted to companies for not using plastic 

 

For example, aids could be granted to companies that do not use with plastic, but other materials which are 

less harmful to the environment. However, it should be considered whether such measures would be 

prohibited by rules governing competition law, in particular rules governing state aids. 

 

1.6.1.1-  IMPACT OF ALTERNATIVE  MEASURES ON EU  COMPETIT ION LAW  

 

EU competition law is contained in Chapter 1 of Title VII of Part Three of the TFEU and consists of:  

 Article 101(1) which prohibits agreements, decisions by associations of undertakings and concerted 

practices that have as their object or effect the restriction of competition, although this prohibition may 

be declared inapplicable when the conditions in Article 101(3) are satisfied; 

 Article 102 which prohibits the abuse by an undertaking or undertakings of a dominant position; 

 Article 106(1) which imposes obligations on Member States in relation to the Treaty generally and the 

competition rules specifically, and Article 106(2) concerns the application of the competition rules to 

public undertakings and private undertakings to which a Member State entrusts particular responsibilities; 

 Article 107 to 109 which prohibit state aid to undertakings by Member States that might distort 

competition in the internal market. 

 

1.6.1.2-  DO STATE AIDS DISTORT CO MPETIT ION? 

 

The Treaty provides the Commission with power, under Articles 107 to 109 TFEU, to deal with state aids that 

could distort competition in the internal market.  

 

ARTICLE 107(1) provides that: 

“Save as otherwise provided in the Treaties, any aid granted by a Member State or through State 

resources in any form whatsoever which distorts or threatens to distort competition by favouring certain 

undertakings or the production of certain goods shall, in so far as it affects trade between Member 

States, be incompatible with the internal market”.  

 

ARTICLE 107(2) provides that aids having a social character granted to individual consumers, aids to make good 

the damage caused by natural disasters or exceptional occurrences and aids granted to the economy of certain 

areas of Germany affected by the division of that country after the Second World War shall be compatible 

with the internal market. 
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ARTICLE 107(3) gives the Commission discretion to permit other aids, for example to promote the economic 

development of areas where the standard of living is abnormally low or where there is serious unemployment, 

or to promote the execution of an important project of common European interest or to remedy a serious 

disturbance in the economy of a Member State. The Commission has proactively applied these provisions since 

2008 so that Member States could adopt measures to safeguard the stability of their financial systems without 

unduly distorting competition173. 

 

ARTICLE 108 deals with procedure. The Commission may, by Article 108(2)(i), adopt a decision that a state aid 

which is incompatible with the internal market shall be abolished or altered. If the Member State does not 

comply with this decision within the stated time, the Commission or another Member State may take the matter 

to the Court of Justice under Article 108(2)(ii). The Commission is required to recover illegal aid.174 

 

ARTICLE 108(3) requires plans to grant or alter aids to be notified to the Commission in sufficient time to enable 

it to submit its comments. The procedural power of the Commission in relation to state aids are set out in 

Council Regulation 659/1999175 and Commission Regulation 794/2004.176 The aid may not be implemented 

until the Commission has reached a decision.  

 

ARTICLE 108(3) is directly effective177 and an individual may seek relief in the domestic court where the aid has 

been granted without notification under Article 108(3) or put into effect before the Commission’s decision. 

 

It can be difficult to tell whether competition is being distorted when a Member State controls part of the 

economy directly or grants financial aids to certain firms. To overcome this problem, the Commission issued a 

Directive in 1980 to increase the transparency of the relationship between Member States and public 

undertakings.178 The Directive has been amended a number of times and was codified in November 2006.179 

The Commission uses the data that it receives through this Directive to monitor the compatibility of state 

aids with Article 107.  

 

ARTICLE 109 TFEU authorises the Council to adopt regulations on state aid, in particular for exempting aid from 

notification. The Council has adopted Regulation 994/98180 which confers powers to the Commission to adopt 

“group exemptions” for certain categories of State aid, and to adopt a regulation on de minimis aids. Several 

regulations have been adopted by the Commission under Regulation 994/98. 

 

1.6.1.3-  ACCEPTABLE ENVIRONMENTAL STATE A IDS  

 

The European Commission issued guidelines regarding state aid for environmental protection. Indeed, the 

Commission issued several acts of non binding nature on state aids for environmental protection in order to 

ensure legal certainty, unify practices and limit the scope of its own discretion.181 

 

The Commission stated that the primary objective of state aid control in the field of environmental protection is 

to ensure that the aid awarded improves the level of environmental protection. This would not be possible 

                                                
173 See Commission MEMO/14/126, 24 February 2014;  
174 Regulation 659/1999, of 22 March 1999, Art 14; recovery is required unless it would be contrary to a general principle of EU 
law;  
175 OJ 1999 L 83/1, amended by regulation 734/2013, of 22 July 2013;  
176 OJ 2004 L 140/1, amended by Commission Regulation 1125/2009 of 23 November 2009;  
177 ECJ, 11 December 1973 “Lorenz v Germany”, Case 120/73;  
178 OJ 1980 L 195/35;  
179 Commission Directive 2006/111/EC of 16 November 2006;  
180 OJ 1998 L 142/1; 
181 SOLTÉSZ U, SCHATZ F, “State Aid for Environmental Protection. The Commission’s new Guidelines and the new General Block 
Exemption Regulation”. In: Journal of Law, Policy and Globalization, Vol.55, 2016; 
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without this aid. And, to ensure that, the positive effects of the aid outweigh its negative effects in terms 

of distortions of competition. 

 

In 1994, the Commission adopted the first Community Guidelines on State aid for Environmental Protection,182 

followed by the Guidelines of 2001,183 and then the Guidelines of 2008.184 At present, the Guidelines on 

state aid for environmental protection and energy 2014-2020 are in effect.185 

 

These Guidelines set out the conditions under which state aid in the field of environmental protection and 

energy can be declared compatible with the EU internal market on the basis of Article 107(3) TFUE. The 

Guidelines aim at supporting Member States’ efforts in reaching their 2020 climate targets, while addressing 

the market distortions that may result from it. 

 

1.6.2- An “eco-contribution” on plastic products 

 

The eco-contribution also called eco-participation is the annual financial compensation paid by a company 

(producer, distributor, or importer) to a certified eco-organism for the management of the disposal of waste 

generated by its activities pursuant to an Extended Producer Responsibility Sector.186 

 

Every year, producers have to complete and submit their declarations to eco-organisms for each type of waste 

concerned (packaging, electrical and electronic equipment, graphic papers, furniture, used textile…). The 

amount of the eco-contributions is generally added to the selling price of the product and sometimes appears 

visibly (ex: Waste Electrical and Electronic Equipment (WEEE) or furniture eco-participations). Therefore, the 

financial burden of waste disposal costs defers to the consumer. 

 

The principle of the “Extended Producer Responsibility” (EPR) comes from the European principle of “polluter 

pays” transposed in France in 1992 with the creation of the household packaging waste sector and the first 

eco-organism: Eco-Emballages (today CITEO). 

 

The European WEEE Directive targets Waste Electrical and Electronic Equipment as both a potential source 

of pollution and waste if they are not recycled. This directive introduces the Extended Producer Responsibility 

for electrical and electronic equipment. Therefore, producers are now responsible for the collection, 

decontamination and recovery of WEEE.  

 

Nowadays, there are more than 20 EPR sectors originating from a European or a French regulation, funded 

by eco-contributions for different types of waste: 

- Household packaging from 1992 (Eco-Emballages Adelphe as the collecting eco-organism); 

- Electronical and electronic equipment waste from 2006 (Eco-Systemes Ecologic); 

- Used lamps from 2006 (Recyclum); 

- Graphic papers waste from 2006 (Eco-folio); 

- Textile, household linen and shoes from 2007 (Eco-TLC); 

- Batteries and accumulators from 2006 (Corepile); 

- Household furniture equipment waste from 2013 (Ecomobilier); 

- Professional furniture equipment waste from 2013 (Valdelia); 

- Specific diffuse and chemical waste from 2013 (EcoDDS); 

- Unused medicine from 2009 (Cyclamed); 

- Infectious healthcare activity waste from 2013 (Dastri). 

                                                
182 OJ C 72, 10.03.1994;  
183 OJ C 37, 3.02.2001; 
184 OJ C 82/1, 01.04.2008; 
185 OJ C 200/01, 28.06.2014; 
186 CHANCRIN Christèle (founder), “Eco-contributions: Studies, optimizes and secures your eco-contributions”. In: E3 Conseil;  
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➡ Therefore, perhaps a European directive or national regulation targeting plastic in this 

manner could be an effective incentive to reduce the use of plastic. 

 

1.6.3- Incentives on consumer behaviour 

 

Consumers have the power to help with the problem of plastic pollution by making an effort to reduce plastic 

waste. Indeed, their behavioural change is crucial. Consumers can reduce plastic waste, for example by using 

reusable bags, drink from a reusable water bottle instead of disposable ones, purchase reusable containers, 

avoid using plastic straws. Even small changes in consumers’ daily life can add up and greatly reduce the 

amount of plastic waste in the environment. 

 

1.6.3.1-  IMPORTANCE OF CONSUMER INFORMATION  

  

Consumers are concerned about the environment and how their own actions contribute to an environment of 

better quality. Information is potentially an effective tool for empowering consumers to act in favour of the 

environment. Improved access to quality information can enhance public environmental awareness and give 

to people the opportunity to take account of environmental concerns in their everyday decisions.187 

  

Indeed, environmental marketing has grown dramatically in response to consumer preferences for eco-friendly 

goods. The availability of adequate information on the environmental attributes of goods could enable 

consumers, through their purchasing decisions, to persuade manufacturers to adopt environmentally superior 

product designs.188 

  

For example, labelling products with their whole life cycle impact allows consumers to make more thoughtful 

decisions, even though today very few companies provide consumers with the true environmental impact of 

their product.189 

  

1.6.3.2-  EXAMPLE OF ECOLABELS ON PRODUCTS  

  

Ecolabels are tools for consumers in order to support their decision making with regard to environmentally 

significant products. Indeed, ecolabelling schemes provide consumers with information about the environmental 

quality of individual products, at the point of purchase, in order to enable them to choose products that are 

acceptable from an environmental point of view.190 

 

                                                
187 OECD, “Information and Consumer Decision-Making for Sustainable Consumption”  
<https://www.oecd.org/environment/consumption-innovation/informationandconsumerdecision-
makingforsustainableconsumption.htm>;  
188 GRODSKY Jamies, “Certified Green: The Law and Future of Environmental Labelling”. In: Yale Journal on Regulation, 1993;  
189 ARRATIA Ramon, “Full product transparency gives consumers more informed choices”. In: The Guardian, December 18th, 2012;  
190 THØGERSEN, HAUGAARD, OLESEN, “Consumer responses to ecolabels”. In: European Journal of Marketing, Vol. 44, 2010;  

https://www.oecd.org/environment/consumption-innovation/informationandconsumerdecision-makingforsustainableconsumption.htm
https://www.oecd.org/environment/consumption-innovation/informationandconsumerdecision-makingforsustainableconsumption.htm
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Ecolabelling is an important means to enhance transparency and help consumer to trust in environmental 

claims.191 As such, ecolabelling has long been considered as an important tool for improving the sustainability 

of consumption patterns.192 

 

Nowadays, a variety of symbols can be found on packaging and explain a wide range of information, for 

instance: whether an item can be recycled, how to dispose of the item, or if it is made of recycled material.193 

 

 

● THE GREEN DOT 
  

The Green Dot does not necessarily mean that the packaging is recyclable, will be recycled or has 

been recycled. It is a symbol used on packaging in some European countries and signifies that the producer 

has made a financial contribution towards the recovery and recycling of packaging in Europe. 

 

●   MOBIUS LOOP            

  

This indicates that an object is capable of being recycled, not that the object has been recycled or will be 

accepted in all recycling collection systems. Sometimes this symbol is used with a percentage figure in the middle 

to explain that the packaging contains x% of recycled material. 

 

●   PLASTIC RESIN CODES  

  

This identifies the type of plastic resin used to make the item by providing a “Resin Identification Code”. It is 

represented with a “chasing arrows” symbol surrounding a number from 1 to 7 that defines the resin used. 

 

● PLASTIC-FREE “TRUST MARK” 

  

A plastic-free “trust mark” was introduced in the UK in May 2018 allowing consumers to identify which products 

were used in their packaging.194 The label is prominently being displayed on food and drinks, making it easier 

for consumer to choose greener alternatives.  

 

 ECOLABELLING IS A MEANS TO REDUCE PLASTIC POLLUTION AS IT ATTEMPTS TO ENCOURAGE CONSUMERS TO SWITCH SO LESS 

ENVIRONMENTALLY HARMFUL PRODUCTS. 

  

                                                
191 IRALDO F., LANZINI P., MELIS M., KALENBORN, W., FREIER I., RUBIK F., ANKELE K., SCHEER D., HERTIN J., “EVER: Evaluation of 
Emas and Eco-Label for Their Revision”, “Report 2: Research Findings, IEFE”. Universita` Bocconi, Adelphi Consult, IOEW, SPRU Sussex 
University, and Valor & Tinge A/S, Milan;  
192 SITARZ Daniel, “Agenda 21: The Earth Summit Strategy to Save Our Planet”, Hardcover, 1993;  
193 https://www.recyclenow.com/recycling-knowledge/packaging-symbols-explained; 
194 TAYLOR Matthew, “New labelling helps UK shoppers avoid plastic packaging”. In: The Guardian, May 16th 2018;  
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1.7- CONCLUSION 

 

 
 

Most effective 

measures 

Content Issues encountered 

N°1: Alternative 

measures to taxation 

at the state level 

- Measures banning plastic or 

limiting the quantity of plastic 

products (quotas). 

 

 

 

 

 

 

- State aids granted to companies 

not using plastic. 

 

 

- Eco-contributions on plastic 

products. 

- Prohibition of quantitative 

restriction or measures having 

equivalent effect. 
 

- But possible justification under 

Article 36 TFEU or with 

mandatory requirements. 
 

- The issue of proportionality. 
 

 

- Impact on EU competition law 

(but acceptable environmental 

state aids).  

 

- “Polluter pays” deferred to the 

consumers but incentive for 

consumers to change their 

behaviours. 

N°2: Taxation on 

plastic at the state 

level 

- Internal taxation: relating to a 

general system of internal dues 

applied systematically and in 

accordance with the same criteria 

to domestic products and imported 

products alike. 

 

- Prohibition of custom duties or 

charges having equivalent effect. 

 

- Prohibition of discriminatory and 

protective internal taxation: 

complete neutrality. 

N°3: Taxation on 

plastic at the EU level 

- A general European levy on 

plastic: indirect taxation (value-

added tax and excise duties). 

 

And /or: 

 

- A measure of combined 

nomenclature amendment in 

order to tax imported plastic. 

- Direct taxation remains the sole 

responsibility of Member States. 
 

- Indirect taxation affects Free 

movement of goods and the 

Freedom to provide services in 

the single market. 
 

- Important political issues. 
 

- Compliance with the international 

trade legislation. 
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CHAPTER 2 - CIRCULAR ECONOMY 

TO FIGHT PLASTIC POLLUTION 

 

 

 

2.1 – INTRODUCTION 

 

Today, the EU is acting as an environmental leader on the international stage, although, as of today, 

the circularity of the EU economy is considerably limited. Only a tenth of the materials used in its 

economy are recovered and reused, leaving room for improvements.195 . The recent publication of 

the EU Green Deal particularly underlines this will move towards a circular economy. Taxing plastic 

is a challenging task but there are other tools available to fight plastic pollution. Circular economy 

is one of them.  

Indeed, circular economy is an interesting approach regarding plastic issues. This chapter will 

determine what is circular economy and it is applied both at the national and European level before 

examining which specific instruments can be used. Therefore, the aim of this chapter is to see how 

circular economy can contribute to a plastic free world.  

Three main components of circular economy will be introduced here: The Extended Producer 
Responsibility, the reuse system and the Deposit Return Scheme. Besides, we will also present 
potential obstacles to these systems such as health standards or free market rules. In fact, it is of 

public matter that reuse or deposit return scheme do not lead to any sanitary issues. Plus, as the EU 
is promoting a free market, countries have to make sure that implementing these innovative and 

environment friendly systems will not breach the free market rule. 

 

 

 

 

 

  

                                                
195 European environment agency, “Paving the way for a circular economy: insights on status and potentials”.  No 11/2019. In:  
Luxembourg: European Environment Agency, 2019, accessed October 20th 2019; 
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2.2 - AN OVERVIEW OF CIRCULAR ECONOMY IN 

FRANCE AND IN THE EU 

 

2.2.1 - Reuse and circular economy of plastic in France - definition & legislation 

Since the Industrial Revolution (19th century), 

production has been organized around a "linear" 

model that consists of extracting, producing, 

consuming and throwing. This system is based on 

the assumption that the resources would be infinite. 

In other words, it's the “take, make, dispose” plan. 

The Ellen Mac Arthur Foundation says that “a 

circular economy is based on the principles of 

designing out waste and pollution, keeping products 

and materials in use, and regenerating natural 

system”. 196 This circular economy would be more 

“make, use, recycle”.  

In other words, the French Ministry of Ecological and 

Solidarity Transition says that: 

“the circular economy refers to an economic 

model whose objective is to produce goods and 

services in a sustainable way, by limiting the 

consumption and waste of resources (raw materials, 

water, energy) as well as the production of waste. 

It is a question of breaking with the model of the 

linear economy (extract, manufacture, consume, 

discard) for a "circular" economic model”. 197 

This concept is born with the idea that the planet's 

resources are really limited, and we need to save 

them. This concept also encompasses the idea that 

new production and consumption patterns linked to 

the circular economy can generate activities and 

create sustainable and non-relocatable jobs. The 

circular economy is part of the green economy field. 

As such, the circular economy simultaneously 

addresses environmental, economic, and social 

challenges. Thereby, the challenges of the circular 

economy are at the same time environmental, 

economic and social. 

 

Picture: “the circular economy: going around in circles but 

going nowhere?"198 

 

 

 

 

For the ADEME (Agence de l'Environnement et de la Maîtrise de l’Énergie), circular economy is based on 7 key 

elements199. Recycling is the most common one, but we must think about what is needed before the production 
and the consumption. In fact, it is possible to use circular economy at the beginning of the process.  

                                                
196 The Ellen Mac Arthur Foundation, “What is circular economy?”;  
197 Ministère de la transition écologique et solidaire “L'économie circulaire”, 2018; 
198 BFM podcast, 2019, “The circular economy: going around in circles but going nowhere?”,  
<https://www.bfm.my/podcast/morning-run/the-breakfast-grille/bg-the-circular-economy-going-round-in-circles-but-going-
nowhere>; 

199 ADEME, Economie circulaire, 2014, <https://www.ademe.fr/expertises/economie-circulaire>; 

https://www.bfm.my/podcast/morning-run/the-breakfast-grille/bg-the-circular-economy-going-round-in-circles-but-going-nowhere
https://www.bfm.my/podcast/morning-run/the-breakfast-grille/bg-the-circular-economy-going-round-in-circles-but-going-nowhere
https://www.ademe.fr/expertises/economie-circulaire
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 ECOCONCEPTION: to minimize the environmental impacts during the design process 

 INDUSTRIAL ECOLOGY: to optimize the use of resources in a territory  

 FUNCTIONAL ECONOMY: favour use than possession, sell a service rather than a good 

 THE REUSE: to repute the product in the market for another consumer 

 TO REPAIR: the broken goods can find a new life if someone repairs them 

 THE REUSABILITY: some pieces of a product can be reused or repaired for another product  

 RECYCLING: to reuse the raw materials from the waste, in a closed loop (for similar products) or in an 
open loop (for other types of products) 

According to the French ministry, in France, “the transition to a circular economy is 

officially recognized as one of the objectives of the energy and ecological transition 

and as one of the commitments to sustainable development”.200 

The concept of the circular economy officially entered the French law in the “loi relative 

à la transition énergétique pour la croissance verte” of August 18th, 2015. This law 

recognized the transition to a circular economy as a national goal and as one of the 

sustainable development pillars. This law gave the following definition for the circular 

economy at the article L.110-1-1 of the environment code: 

 

According to the Ministry of Ecological Transition, this law “also contains structuring objectives concerning the 

prevention and management of waste: 

- Waste prevention: reduce by 10% the amount of household and similar waste and stabilize the amount 

of waste generated by economic activities in 2020 compared to 2010. 

- Recycling: reach 65% in 2025 recycling for non-hazardous non-inert waste. 

- Halve landfill by 2025 compared to 2010”.202 

Furthermore, as part of this law, the French government has set ambitious targets to begin the transition to a 

circular economy. Published on April 23, 2018, the “feuille de route économie circulaire” presents precise 

measures to achieve these objectives:  

 “Reduce the consumption of resources linked to French consumption: reduce by 30% the consumption of 

resources in relation to GDP by 2030 compared to 2010 

 Reduce by 50% the amount of non-hazardous waste landfilled in 2025 compared to 2010 

 Tending towards 100% recycled plastics in 2025 

 Reducing greenhouse gas emissions: Saving an additional 8 million tonnes of CO2 emissions each year 

through plastic recycling 

                                                
200 Ministère de la transition écologique et solidaire “L'économie circulaire”, 2018; 
201 Code de l'Environnement, art. L.110-1-1; 
202 Ibid 201; 

➡ “The transition to a circular economy aims to move beyond the linear economic 

model of extracting, manufacturing, consuming and disposing of sober and responsible 

consumption of natural resources and primary raw materials, and, in order of priority, 

prevention. waste production, in particular through the reuse of products, and, 

depending on the hierarchy of waste treatment methods, reuse, recycling or, failing 

that, recovery of waste”.201 
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 Create 500,000 additional jobs, including new jobs”. 

 

In addition to the law on energy transition, a new law was born 

under the name of “projet de loi relatif à la lutte contre le 

gaspillage et à l'économie circulaire”. The bill passed first 

reading, with amendments, by the French Senate on September 

27th, 2019 and by the French Assemblée Nationale on December 

19th, 2019. 

 

The bill is structured around four main orientations: 

 to stop the waste to preserve the natural resources, 

 to mobilize the industrialists to transform the methods of 

production,  

 to reinforce the information of the consumer,  

 to improve the collection of the waste and to fight against the 

wild deposits”.203 

On January 8th, 2020, the “Commission mixte paritaire” agreed 

an agreement on the draft. 
 

However, beyond these few measures, no concrete and immediate progress in the fight 

against disposable plastic has been made. On the contrary, the Senate has backed down on 

bans for single-use plastic products expected to come into effect in a few months. 

 

In the bill, an important element was the question of a deposit on packaging. According to 

Zero Waste, “Senators have reiterated in the debates the priority to give the reuse of 

packaging (glass packaging that can be washed and refilled) in relation to recycling 

(instructions on plastic bottles). However, in the text, the bill remains largely insufficient. 

Indeed, the Senate has simply removed the possibility of setting up a deposit on plastic bottles 

or cans, making the deposit possible only for re-use (on glass bottles)”.8 

 

2.2.2 - Reuse and circular economy of plastic in the EU – definition & legislation 

2.2.2.1  -  BACKGROUND ON CIRCULAR ECONOMY 

The last century can be characterised by the unprecedented consumption of material goods responsible for 

90% of biodiversity loss and for approximately half the drivers of climate change.204 The situation becomes 

even more threatening if we consider that global material use is expected to rise in EU Member States.205 

As of today, the circularity of the EU economy is considerably limited. Only a tenth of the materials used in 

its economy are recovered and reused, leaving much room for improvements.206 The production and 

consumption of plastic in the EU is a real challenge: 25,8 million tons of plastic waste are generated in Europe 

every year.207 These facts explain why the EU chose to draw its attention towards circular economy. Indeed, 

                                                
203 Vie-publique, “Projet de loi relatif à la lutte contre le gaspillage et l'économie circulaire”,  
<https://www.vie-publique.fr/actualite/panorama/texte-discussion/projet-loi-relatif-lutte-contre-gaspillage-economie-
circulaire.html>; 
204 European environment agency, “Circular economy in Europe Developing the knowledge base”. In: Copenhagen: EEA, pp.1-42, 
2016; 
205 European environment agency, “Paving the way for a circular economy: insights on status and potentials”, n°11/2019. In: 

Luxembourg: EEA;  
206 ibid; 
207 ibid; 

https://www.vie-publique.fr/actualite/panorama/texte-discussion/projet-loi-relatif-lutte-contre-gaspillage-economie-circulaire.html
https://www.vie-publique.fr/actualite/panorama/texte-discussion/projet-loi-relatif-lutte-contre-gaspillage-economie-circulaire.html
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the EU aims at evolving its economic and social systems. 

The concept of circular economy is relatively recent, especially in the EU and takes its 

roots in sustainable development. As a matter of fact, the Commission’s “Circular Economy 

Action Plan” has been classified among the Sustainable Development Goals (SDGs) 

actions.  The Ellen Mac Arthur Foundation defines circular economy as such:  

 

“a circular economy aims to redefine growth, focusing on positive society-wide 

benefits. It entails gradually decoupling economic activity from the consumption of finite 

resources and designing waste out of the system. Underpinned by a transition to 

renewable energy sources, the circular model builds economic, natural, and social 

capital”. 

 

It encompasses three principles:  

(1) design out waste and pollution,  

(2) keep products and materials in use 

(3) regenerate natural systems. 208  

Thus, it implies a long-term ship to cope with the negative impacts of linear economy and to enhance 

environmental and societal benefits.  

To that end, in December 2015, the European Commission launched the Circular Economy Action Plan209. It 

includes 54 actions and aims at “boosting jobs, growth and investment and to develop a carbon neutral, 

resource-efficient and competitive economy”. It targets production, consumption, waste management, secondary 

raw materials and defines some priority areas among which plastics. Recycling plastic seems to be a key 

element to operate a switch to a circular economy.  

Thus, this report will assess the impact of the circular economy strategy on the use and re-use of plastics in the 

EU. In doing so, the use of plastic will be studied through the spectra of circular economy underlining EU actions 

on the topic. The action plan will be globally assessed before diving into plastic issues and the necessity to go 

beyond existing measures. 

 

2.2.2.2  THE EU  ACT ION PLAN FOR A CIRCULAR E CONOMY :  TARGETS AND INSTRUM ENTS OF THE PLAN  

The Action Plan emphasizes the necessity for public authorities (European, national and local) to work hand in 

hand with the business community and civil society. It also establishes priority areas such as plastics, biomass, 

construction, and demolition waste and bases itself on a combination of different instruments being legislative, 

financial, or support initiatives. Regarding legislative actions, the Commission is working with the European 

Parliament and the Council of the European Union as they are co-legislators.  

The European Commission is the main actor to foster best practices and initiatives to be implemented at 

the national level. It has also created the European Circular Economy Stakeholder Platform underlining its will 

to invite stakeholders to share initiatives and facilitate dialogue among them. Furthermore, in 2018, the 

Commission presented the EU Monitoring Framework for the Circular Economy creating indicators of circular 

economy.  

 

 

 

                                                
208 The Ellen Mac Arthur Foundation website, “What is circular economy?”; 
209 Communication 2015/0614 final, of 12 June 2015; 
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Initially, the EU action plan was divided in seven parts:210 

 PRODUCTION: this first part targets the beginning of the life of the product. It considers the fact that 

design phase and production processes have consequences on resource use and waste generation. For 

instance, electrical and electronic products are important here. An eco-design directive and the 

promotion of best practices through the Best Available Technique reference documents (BREFs) were the 

main actions mentioned.  

 CONSUMPTION: this phase is seen as necessary to prevent and reduce household waste and aims at 

improving labelling systems and the access to information for consumers. It also proposes to extend the 

period of legal guarantee for physical goods and to tackle the issue of planned obsolescence.  

 WASTE MANAGEMENT: it is a key step in a circular economy. If 40% of the waste produced by 

households is recycled, there are still great differences between Member States. Therefore, the 

Commission proposes to revise legislative proposals on waste to reduce landfill, requirements for 

extended producer responsibility schemes, packaging waste. The Commission is also willing to provide 

technical assistance to some Member States in need.  

 FROM WASTE TO RESOURCES: boosting the market for secondary raw materials and water reuse: the 

idea here is that materials can have a second life as new raw materials and be re-injected in the 

economy. Raw materials are therefore linked to waste management practices. Indeed, there are no 

standards regarding these materials which limits trust producers can have in them. The Commission aims 

at developing quality standards for these secondary raw materials – especially for plastics and reused 

water. It also proposes to increase access to information by developing the Raw Materials Information 

System. 

 ESTABLISHMENT OF PRIORITY AREAS: plastics, food waste, critical raw materials, construction and 

demolition, biomass and bio-based products. The Commission considers them to be specific challenges 

for a circular economy. 

 INNOVATION, INVESTMENT AND OTHER HORIZONTAL MEASURES: as a circular economy strategy 

implies systemic change, the Commission insists on the necessity to create the conditions leading to 

circular economy. It is illustrated by the Horizon 2020 Work Program and more precisely the “Industry 

2020 in circular economy” initiative representing around 650 million euros.  

 THE CREATION OF A MONITORING FRAMEWORK. 

This action plan was established in 2015 to support the switch to a circular economy. In March 2019, the 

Commission published a new report on the implementation of this action plan. As the action plan is coming to 

an end, the Commission published a report on its implementation underlining the progress made but also the 

remaining gaps and lacks in terms of circular economy.211 As of today, almost all actions have been completed 

or are being implemented. The EU Monitoring Framework for the Circular Economy argues that one year after 

the implementation of the action plan, there was a 6% increase of circular economy related jobs compared 

to 2012.212 It also shows new businesses and new markets being created. Thus, it also shows that only 12% of 

the EU demand for materials is met by recycled materials. Circular economy still needs to be scaled up both at 

the EU level and globally. According to the Commission, circular economy should be made the backbone of the 

EU industrial strategy, which will need new and more powerful actions. Indeed, a greater and more powerful 

strategy on circular economy would help to cope with plastic issues. The work of the Commission turned 

circular economy into a mainstream policy. 

 

                                                
210 ibid; 
211  European commission, “Report from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions on the implementation of the Circular Economy Action Plan”, Brussels, 2019; 
212 ibid; 
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2.2.2.3  EXIST ING LEGISLATIONS  FOR A CIRCULAR ECONOMY AT THE EU  LEVEL  

 

2.2.2.3.1 Eco-design directive 

This directive emphasizes the need for more efficient products regarding their 

consumption of energy and resource. The idea of such a directive is to eliminate 

products with insufficient energetic performances – therefore promoting 

competitiveness and innovation too. It creates regulations for products that are 

directly applicable to all EU countries. The recent Ecodesign Working Plan (2016-

2019) insists on the need to make more durable products so that they are easier to 

repair, reuse and recycle.  

Although it puts a high emphasis on energy efficiency, it also insists on the fact that 

in the future products will have to be more efficient for issues such as durability and 

recyclability. Indeed, the contribution of a product’s design to its possibility to repair, 

remanufacture or recycle is great. For example, it could be measures such as 

avoiding incompatible plastics in a product so that it would be easier to recycle or 

extend product lifetime or reuse components. 

 

 

2.2.2.3.2 Directive on waste 

This is actually a framework of waste management requirements in the EU. The 

Directive 2008/98/EC defines waste, recycling, recovery and the end-of-waste 

criteria (or when a waste becomes a secondary raw material). It acknowledges the 

“polluter pays principle” and the “Extended producer responsibility”. It also includes 

precise objectives for 2020: a 50% preparing for re-use and recycling of certain 

waste material from households and a 70% preparing for re-use, recycling and other 

recovery of construction and demolition waste. Besides, it also requires states to adopt 

national waste prevention programmes since 2013 that countries have to submit. 

 

 

2.2.2.3.3 Directive on packaging 

Plastic packaging is the biggest contributor to plastic waste. Although it represents 

40% of the plastic demand, it represents 60% of the total plastic waste generation 

as plastic packaging is often used for a short period of time.213 It should be taken 

into account that the former Directive 94/62/EC on packaging and packaging 

waste was amended by the Directive 2018/852 in the context of the EU Action Plan 

for circular economy.  

Some measures deserve our special attention. For example, its Article 5 establishes 

that Member States shall take measures to encourage the use of reusable packaging 

in conformity with food hygiene or the safety of consumers.  

                                                
213 European environment agency, “Preventing plastic waste in Europe”. In: Luxembourg Publications Office of the European Union, 
2019; 
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To that end, it takes measures such as: 

 The use of deposit-return schemes. This measure specifically targets plastic bottles. Pierre Condamine 

of Zero Waste Europe defines deposit return schemes as “systems where consumers buying a product 

pay a small amount of money which will be reimbursed when they bring the container to a collection 

point once they have finished using it.”214  Most of the time, a government entity or an independent 

body are in charge of the reimbursement. In other words, these systems allow to go back from consumers 

to retailers and from retailers back to the producers. It is an application of the polluter pays principle 

and an invitation for consumers to be more environment friendly thanks to this financial incentive. As of 

January 2019, only ten countries are implementing them as of Croatia, Denmark, Estonia, Finland, 

Germany, Iceland, Lithuania, Netherlands, Norway and Sweden.215 

 The Article 7 of the directive also points out specific measures but for return, collection and recovery 

systems: 

 

2.2.2.3.4 The new EU directive on plastic

The EU directive 2019/904 adopted on the 5th of 

June 2019 is one of the most important 

instruments of the EU action plan. This directive is 

lex specialis and can complete other directives such 

as the directive 2014/40/EU concerning tobacco 

products, for instance. This directive has a clear 

direct effect as it forbids products and reduces the 

consumption of other products. 

Therefore, this Single-Use Plastics Directive tackles 

marine litter by banning selected single-use 

products made of plastic such as cotton bud sticks, 

cutlery, plates, sticks for balloons, polystyrene 

containers by 2021.  It also takes measures to 

reduce consumption of food and beverage 

containers made of plastic. In other words, this 

measure will depend on Member States actions as 

they are obliged to take the necessary measures. 

Companies could take voluntary measures, but 

                                                
214 CONDAMINE Pierre, “Deposit return schemes: resolving plastic waste”. In: Government Europa, January 2nd 2019; 
215 ibid; 

many associations consider that they should not 

replace a political action. The directive also 

contains awareness campaigns for young people. 

Another interesting aspect of the directive is that it 

creates new requirements for extended producer 

responsibility schemes. They aim at covering the cost 

to clean-up litter especially for tobacco products, 

fishing gears and single-use plastics. The Extended 

Producer Responsibility is an environmental policy 

principle which allows to extend the responsibility 

of a producer after the consumption of its product. 

This is an essential component of waste 

management. The directive does emphasize that 

there is a shared responsibility in the use of plastics 

and involves authorities but also producers and 

consumers. However, the directive may not provide 

Member States with enough harmonisation which 

“In order to meet the objectives laid down in this Directive, Member States shall take the necessary measures to 

ensure that systems are set up to provide for: the return and/or collection of used packaging waste from the 

consumer, other final user, or from the waste stream in order to channel it to the most appropriate waste 

management alternatives; the reuse or recovery including recycling of the packaging and/or packaging waste 

collected. Those systems shall be open to the participation of the economic operators of the sectors concerned 

and to the participation of the competent public authorities. They shall also apply to imported products under 

non-discriminatory conditions, including the detailed arrangements and any tariffs imposed for access to the 

systems, and shall be designed so as to avoid barriers to trade or distortions of competition in conformity with 

the Treaty.” 
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could lead to different interpretations of it within 

the internal market. 

Article 8 is specifically dedicated to Extended 

Producer Responsibility (EPR) and states that 

“Member States shall ensure that extended 

producer responsibility schemes are established for 

all single-use plastic products listed.” By identifying 

specific single-use plastic products, the EU confirms 

its will fight against the increase of waste and 

marine litter. This article also establishes some costs 

related to EPR provisions such as costs of the 

awareness raising measures, the costs of waste 

collection for products discarded in public collection 

systems, costs of cleaning up litter resulting from 

those products.  

Three new types of products are concerned: single-

use plastics, tobacco product filters and discarded 

fishing gears. Moreover, these above-mentioned 

costs are also new as they extend the responsibility 

for producers established in the directives 

2008/98/EC and 94/62/EC. It should also be 

mentioned that the responsibility for producers 

regarding single-use plastics is also extended as 

new obligations appear such as covering the costs 

of data gathering or cleaning up litter for example. 

The directive also tries to make a shift from the 

taxpayer to the consumer and the producer. In other 

words, producers are involved in the treatment of 

waste but also in the cleaning-up litter. 

Nevertheless, the Directive leaves a lot of room to 

states in order to respect this article paving the way 

to a potential lack of harmonisation. 

Article 9 of the directive deals with separate 

collection and is key in the circular economy 

approach. It introduces targeted objectives for 

separate collection for recycling. As a result, by 

2025, for beverage bottles with a capacity of up 

to three litres, including their caps and lids, Member 

States will have to recycle these products so that 

77% of these products will be placed on the market 

in a given year by weight. To that end, Member 

States may establish deposit-refund systems. It also 

adds that the Commission shall facilitate the 

exchange of information and sharing of best 

practices among Member States. This directive is 

still to be implemented by Member States. 

 

 

  

Picture: Mr Anaked, Shutterstock. 
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2.3 - THE EXTENDED PRODUCER RESPONSIBILITY 

FOR PLASTIC PRODUCTS 
 

The Extended Producer Responsibility is often described as “a cornerstone for circular plastics 

economy”216. It is becoming a strategic issue for both the EU and its Member States. Indeed, 

it illustrates the recent focus on circular economy and plastics taken in the EU Action Plan for a 

Circular Economy and the European Strategy for Plastics. The use of plastics is extensive and 

continuously increasing.  

 

According to Plastic Europe1, around 335 million tons of plastics were produced in 2016, 18% were 

produced in Europe. Furthermore, the European plastics industry is ranked seventh in industrial value-

added contribution in Europe with Germany as the greatest producer. It must be acknowledged that the 

packaging industry represents 40% of plastic material demand, before the building-construction sector 

(20%) and the automotive sector (10%). 

Thus, it makes the recycling of plastics necessary to reduce the use of natural resources as much as to reduce 

pollution. The management of plastic waste considerably depends on the type of plastic materials used. The 

management of plastic waste can be divided between exportation, mainly to China, incineration and recycling. 

Nonetheless, this latter represents only 30% of plastic management. Extended Producer Responsibility is one 

of the main waste management policy instruments. 

The EPR can be defined as ‘a policy principle to promote total life cycle environmental improvements of 

product systems by extending the responsibilities of the manufacturer of the product to various parts of 

the entire life cycle of the product, and especially to the take-back, recycling and final disposal of the 

product’.217  As of 2018, 26 out of 28 Member States have implemented EPR through various approaches. For 

instance, EPR can be organized through collective or individual responsibility schemes.218 Hence, these 

different EPR schemes involve different fees regarding the packaging material used. Some even have an eco-

modulation of fees depending on how much the material is recyclable; France is one of them. Two levels deserve 

to be analysed here: the French level as France has been innovating a lot regarding EPR and the European 

level where EPR has recently evolved a lot.219 

The environmental goals of EPR remind us that it has its roots in the polluter pays principle. Indeed, the goal is 

to transfer the responsibility and the costs of waste management from the taxpayers to consumers and 

producers. In doing so, producers have to take measures to deal with waste management which can incite them 

to have a better design of their products – making them more environment friendly.   

                                                
216 FILHO Walter Leal, SAARI Ulla, FEDORUK Mariia, IITAL Arvo, MOORA Harri, KLÖGA Marija, VORONOVA Viktoria, “An overview 
of the problems posed by plastic products and the role of extended producer responsibility in Europe”. In: Journal of Cleaner 
Production, 214, 550-558, 2019; 
217 LINDHQVIST, Thomas, “Extended Producer Responsibility in Cleaner Production: Policy Principle to Promote Environmental 
Improvements of Product Systems”, PhD, The International Institute for Industrial Environmental Economics, Lund University, 2000; 
218 WATKINS Emma, GIONFRA Susanna, SCHWEITZER Jean-Pierre, PANTZAR Mia, JANSSENS Charlotte, TEN BRINK Patrick, ”EPR in 
the EU Plastics Strategy and the Circular Economy: A focus on plastic packaging”. In: Institute for European Environmental Policy, 
2017; 
219 ibid; 



 

- 66 - 

 

2.3.1 The existing norms regarding Extended Producer Responsibility 

This first section aims at giving an overview both in France and in the EU, regarding EPR. EPR schemes are 

diverse as they can be mandatory or voluntary, they can impose organizational, financial or informative 

responsibility to producers. There are two types of responsibilities possible:  

 The producer can be individually responsible for its own products. In this case, producers of the same 

group pay a variable or a fixed-fee to participate in a Producer Responsibility Organization (PRO). 

This cost for the producer aims at covering the costs of end-of-life management of the products. 

Individual responsibility is a good way to invite companies to make design changes because it is easier 

to know who produces what and because companies are more directly linked.  

 The collective responsibility seems to be more common as it is easier to implement. These waste 

management systems have emerged to address the issues raised by a plastic economy.220 It illustrates 

the necessity to take into account the entire life cycle of the product and thus, to redesign, reuse and 

recycle. Member States have a great variety of EPR policies, and the EU is influencing them. 

 

2.3.2 At the European level 

As mentioned earlier, the EU Plastics Strategy and the EU Action Plan for a circular economy clearly set the 

context to increase plastic circularity. In doing so, the EU created a policy instrument seeking to collect and 

recycle plastic products. Thus, it allows a better internalisation of environmental externalities. Beverage 

packaging was among the first target of EPR in Europe in the 1990s.221 The EPR approach was first introduced 

by the End of Life Vehicles Directive 2000/53/EC, the Waste Electrical and Electronic Equipment (WEEE) 

Directive 2012/19/EU and the Batteries Directive 2006/66/E.222 Hence, there are already a few sectors 

targeted by the Extended Producer Responsibility. 

As this report focuses on plastics, the new directive on the reduction of the impact of certain plastic products 

on the environment will be studied here (Directive 2019/904). This directive promotes circular approaches 

and aims at reducing the amount of waste generated.  

 Article 8 is specifically dedicated to Extended Producer Responsibility and states that “Member 

States shall ensure that extended producer responsibility schemes are established for all single-use 

plastic products listed.” By identifying specific single-use plastic products, the EU confirms its will to 

fight against the increase of waste and marine litter. This article also establishes some costs related to 

EPR provisions such as costs of the awareness raising measures, the costs of waste collection for products 

discarded in public collection systems, costs of cleaning up litter resulting from those products.  

                                                
220 BOURGUIGNON Didier, “Plastics in a circular economy - Opportunities and challenges”. In: European Parliamentary Research 
Service, Brussels, 2017; 
221 LINDHQVIST, Thomas “Extended Producer Responsibility in Cleaner Production: Policy Principle to Promote Environmental 
Improvements of Product Systems”, PhD. In: The International Institute for Industrial Environmental Economics, Lund University, 2000; 
222 WATKINS Emma, GIONFRA Susanna, SCHWEITZER Jean-Pierre, PANTZAR Mia, JANSSENS Charlotte, TEN BRINK Patrick, ”EPR in 
the EU Plastics Strategy and the Circular Economy: A focus on plastic packaging”. In: Institute for European Environmental Policy, 
2017; 

➡ This part will question to what extent the EPR can contribute to a better circular economy with a focus 

on plastic. Indeed, the EPR is a perfectible tool to enhance circular economy at the post consumption 

stage. 
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 Three new types of products are concerned, single-use plastics, tobacco product filters and discarded 

fishing gears. Moreover, these above-mentioned costs are also new as they extend the responsibility 

for producers established in the directives 2008/98/EC and 94/62/EC. It should also be mentioned 

that the responsibility for producers regarding single-use plastics is also extended as new 

obligations appear such as covering the costs of data gathering or cleaning up litter for example.  

 The directive also tries to make a shift from the taxpayer to the consumer and the producer. In other 

words, producers are involved in the treatment of waste but also in the cleaning-up litter. Nevertheless, 

the Directive leaves a lot of room to states in order to respect this article paving the way to a potential 

lack of harmonisation. 

 Article 9 of the directive deals with separate collection and is key in the circular economy approach. 

It introduces targeted objectives for separate collection for recycling. As a result, by 2025, for 

beverage bottles with a capacity of up to three litres, including their caps and lids, Member States will 

have to recycle these products so that 77% of these products will be placed on the market in a given 

year by weight. To that end, Member States may establish deposit-refund systems. It also adds that 

the Commission shall facilitate the exchange of information and sharing of best practices among 

Member States. This directive is still to be implemented by Member States. 

 

2.3.3 At the national level 

France is one of the countries with the best EPR system. EU directives contributed to it. In France, this principle 

exists since 1975 and can be found at the article L. 541-10 of the Code of the environment. There are 

around 20 different types of EPR and some of them have been optimized since the adoption of the EU Action 

Plan. New products have been targeted by the EPR such as toys and gardening tools in order to reduce the 

amount of household packaging waste.223 Looking at the different sectors with an EPR is interesting as it shows 

that France goes beyond the EPR established by the EU. 

 

France constitutes a good example for household packaging waste thanks to its Eco-emballages collective EPR 

scheme for household packaging waste. It allows a repartition of the responsibility. For instance, producers 

oversee the end-of-life of the products placed on the French market by covering the costs of selective collection. 

Then, local authorities are in charge of managing waste. The producer can also choose to have its own take-

                                                
223 ADEME, “Les filières à Responsabilité élargie des producteurs”, February 2019; 

 

FRANCE, A COUNTRY WITH VARIOUS EPR SYSTEMS 

 

★  France has an EPR system for packaging (1993), batteries (2001), waste electrical and electronic equipment 

(2006), automobile (2006) and medicine products (2009).  

★  Besides, the French system tackles, on its own, other sectors such tires (2004), textile and shoes (2007), chemical 

products (2012), dangerous hospital waste and gas bottles (2015), for instance. 

★  Yet, there are other sectors with EPR, established on a voluntary basis: some agriculture tools (2001), mobile 

homes (2010) and ink cartridges (2011). 
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back system or a deposit-refund scheme.224 It should be noted that each year, producers have to pay fees 

depending on the amount of waste engendered by their sales. An eco-modulation exists depending on 

companies’ good sorting practices and eco-design for example. There is also a bonus-malus system established 

to prevent disruptive packaging. It should be taken into account that France, like many other EU countries, did 

not have a specific plastic policy until the recent EU directive  

                                                
224 WATKINS Emma, GIONFRA Susanna, SCHWEITZER Jean-Pierre, PANTZAR Mia, JANSSENS Charlotte, TEN BRINK Patrick, ”EPR in 
the EU Plastics Strategy and the Circular Economy: A focus on plastic packaging”. In: Institute for European Environmental Policy, 
2017; 
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2.4 - PRESENTATION OF THE REUSE PROCESS 

 

2.4.1 - Definition of reuse 

The French “Code de l'Environnement” gives the following definitions, inspired by the European ones: 

 

- Reuse: any operation by which substances, materials or products that are not waste are 

used again for the same purpose for which they were designed. 

- Preparation for reuse: any control, cleaning or repair operation for the recovery by which 

substances, materials or products which have become waste are prepared for reuse 

without further pre-treatment. 

- Reutilization: any operation by which substances, materials or products that have become 

waste are used again225. 

 

The difference between reuse, reutilization 

and recycling is related to the status and 

use of the object. 

 Reuse  is an operation that allows 

goods that are not waste to be used 

again without any change in their 

original use. 

 Reutilization  is an operation that 

allows a waste to be used again by 

potentially diverting its original use. 

 Recycling is the operation by which the 

raw material of a waste is used to 

 make a new object. 

 

Compared to recycling, which keeps only 

the material and uses industrial processes 

consuming a lot of energy, reuse is 

deployed at a local level, where it creates 

activity and promotes access to consumption 

by the largest number. 

In 2008, the European Union “Waste Framework Directive” placed reuse at the top of the hierarchy of waste 

treatment methods. "Preventing the production of waste" as well as "preparing waste for reuse" is therefore 

considered as a priority over the incineration or burial of waste. 

 

 

 

                                                
225 Article L.541-1-1 - French Code de l’environnement; 
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2.4.2 - The actors of reuse and reutilization 

2.4.2.1  -  INTERNAT IONAL LEVEL  

Local authorities (cities, regions, landers, departments, etc.). Through their waste prevention plan, they support 

the circular economy with communication campaigns, reuse and repair directories, events around reuse and 

repair, etc. Furthermore, communities actively participate in these areas of activity through their economic and 

social policy, in particular through aid schemes for certain aspects of the social and solidarity economy. They 

also develop partnerships with associations and companies in order to carry out joint actions in the regions. 

They target households but also schools and extracurricular through awareness-raising actions226. 

Reuse structures are the intermediary between the actors in possession of goods in good condition who wish 

to separate from them and those who wish to acquire second-hand goods: 

 Actors of the social and solidarity economy: Recycleries, charity, Emmaüs, etc. In France, between 

2012 and 2014, the number of re-employment structures increased by 30%. 

 Actors of the conventional economy: sales depots, resellers and second-hand dealers, 

intermediaries and repackers, internet sits. 

Actors in possession of goods still in good condition and wishing to part with them, and those who wish to 

acquire second-hand goods (households, businesses, community agents ...). 

Consumers play an important role in extending the lifetime of a product. For example, when they buy a 

product, they can favour the purchase of robust, repairable and eco-labelled products. They can buy product 

which are easier to recycle or reuse or they can also purchase second-hand products. 

 

2.4.2.2  -  IN FRANCE  

In France, the ADEME is really important in the circular economy system. Its principal missions are: 

 to ensure a follow up: inventory and development of activities, perception and expectations of different 

audiences 

 to provide their expertise and advice capacity to the actors concerned (companies, local authorities, 

associations, etc.) 

 to develop partnerships with actors in the sector 

 to help developing projects   

 to contribute to research by supporting university work 

 to disseminate information and feedback by organizing regular seminars 

 to encourage behavioural changes227. 

 

2.4.3 - What can we reuse? Can we reuse only plastic? 

Actually, we can reuse almost everything. The ADEME made a typology of products that can be reused228 : 

 electrical and electronic equipment: screens, audio-visual, IT 

 textile  products: clothing, shoes, household linen, leather goods 

 furniture: tables, cupboard, chairs 

 dishes/decoration: books, tapes, CDS, DVDS, magazines 

                                                
226 Acteurs et organisation des activités de réemploi, de réparation et de réutilisation, 
<http://www.ordi3-0.fr/des-activites-reemploi-reparation-reutilisation.html>; 
227 Ibid; 
228 ADEME, “Panorama de la deuxième vie des produits en France - report 2017”; 

http://www.ordi3-0.fr/des-activites-reemploi-reparation-reutilisation.html
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 bicycles, bikes 

 leisure facilities: musical instruments, games and toys, sport equipment 

 tools: DIY, gardening 

 construction products and materials: tiles, wood, steel, pavers, doors, windows, parquet floors, site 

excavation, rubble 

 office print cartridges and refillable cartridges: inkjet, toner 

 spare parts for motorized transportation: tires, body parts, engine parts, seat, dashboard 

Furthermore, according to the European waste directive, 70% of construction and deconstruction waste must be 

recycled by 2020. In this context, the reuse of construction/deconstruction materials is a solution to reduce the 

amount of construction waste and the environmental impact of building229. 

 

 

 

2.4.4 - The benefits of reusing 

We can find many benefits of reusing: 

 reduce the ecological footprint of an activity or 

a community 

 find household equipment at low cost 

 save natural resources 

 limit emissions of greenhouse gases generated 

by the elimination of a product 

 create and maintain local jobs and industries 

 promote a circular economy that enhances and 

optimizes recycling 

 limit waste 

 foster a low-carbon economy. 

 

2.4.5 - The limits/inconvenient of reusing 

For the ADEME, there are mostly limits of reusing in 

the building sector, with the construction waste: 

 the question of responsibility: who takes 

responsibility for  technical failures, health or 

environmental problems? (client, demolition 

company, delivery platform?). 

 the question of the ten-year warranty and 

damage to the structure: some companies may 

be reluctant to use materials from reuse 

because they engage their responsibility. This, 

then, requires an adaptation of the guarantee 

contracts. 

 materials from reuse cannot be part of a 

biennial warranty, which only applies to new 

materials230.

 

 

  

                                                
229 Florès, “des déchets qui valent de l’or”, January 18th 2017; 
230 ADEME, “Identification des freins et des leviers au réemploi de produits et matériaux de construction”, report April 2016; 
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2.5 - HEALTH STANDARDS REGARDING THE USE 

OF PLASTIC PRODUCTS AND PLASTIC WASTE  
 

The use of plastic products and plastic waste needs to be regulated for the sake of human health 

as well as for the environment. For a better understanding of the issues surrounding the use of 

these materials, we need to define what is waste (1) in order to understand in which case the 

sanitary rules apply (2). 

2.5.1 - Waste qualification 

2.5.1.1  -  WHAT IS  WASTE? 

Waste is generally defined as “unwanted matter or material of any type, (...) that is left after use”231. But it 

appears that the European legislation does not always consider the already used products as “waste”. Indeed, 

the qualification of “waste” depends on the recovery process available to the product. 

 

2.5.1.1.1 - Waste as defined in Directive 2008/98/EC 

In the European legislation, the directive 2008/98/EC on waste232 sets out multiple useful definitions, prior to 

establish an “end-of-waste status”. For example, “waste” is referred as “any substance or object which the 

holders discard or intends or is required to discard”233.  

The waste concept is very important in this particular directive, as it gives the possibility for certain waste to 

be re-qualified as product. Actually, Article 2 gives an exhaustive list of products, materials or substances 

excluded from its scope, that does not mention plastics. In other words, plastic waste can have the status of 

“product” when they are being reprocessed. 

 

So, the challenge lies in the type of materials and in the recovery process available for a waste to become 

a product again. 

 

2.5.1.1.2 - The case of re-use in Directive 2008/98/EC 

The directive mainly deals with recycling in the different recovery processes, but also mentions reuse and 

even encourages the process, saying that: 

“Member States shall take measures, as appropriate, to promote the re-use of products and preparing 

for re-use activities, notably by encouraging the establishment and support of re-use and repair 

network, the use of economic instrument, procurement criteria, quantitative objectives or other 

measures”234. 

 

Other than that, it also gives a very important detail when defining reuse as “any operation by which 

products or components that are not waste are used again for the same purpose for which they were 

conceived”235. On this basis, we understand that as long as the product is used for the same purpose, it 

will never be considered as waste regardless of the recovery process it went through. 

                                                
231 Waste definition, Cambridge Dictionary, <https://dictionary.cambridge.org/dictionary/english/waste>;  
232 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and repealing certain 
directives; 
233 Article 3(1) of Directive 2008/98/EC of the European Parliament and of the Council; 
234 Article 11(1) of Directive 2008/98/EC of the European Parliament and of the Council; 
235 Article 3(13) of Directive 2008/98/EC of the European Parliament and of the Council; 



 

- 73 - 

 

Thus, we assume that the end-of-waste criteria will not apply to the products intended to enter the reuse 

loop, as long as their destination is the same as the one, they were created for. 

 

2.5.1.2  -  THE END-OF-WASTE CRITERIA :  A POSSIBI L ITY TO REQUALIFY WASTE  

The European directive 2008/98/EC236 establishes the possibility to requalify waste that have been 

reprocessed. Even if this mechanism does not concern the products above mentioned, it does concern a lot of 

reprocessed products (or could eventually concern reused products that undergo certain recovery processes). 

Indeed, the directive includes a specific article on the “end-of-waste status” (Article 6), considering that “certain 

specified waste shall cease to be waste within the meaning of point (1) of Article 3 when it has undergone a 

recovery, including recycling” and as long as they meet certain conditions, such as: 

 

 

 

 

 

 

 

 

Article 6 is the result of a European strategy aiming at “removing the administrative burdens of waste legislation 

for safe and high-quality waste materials, thereby facilitating recycling”237. It creates the so-called ‘end-of-

waste criteria’, that specifies “when certain waste ceases to be waste and obtains a status of a product (or a 

secondary raw material)”238 . 

The scientific project Sustainable Production and Consumption239 (also known as SUSPROC) has been conducting 

an analysis around different materials that could be end-of-waste candidates and has been in charge of 

developing a method to determine the criteria. 

After completing multiple technical studies (hand in hand with the Member States and representatives of the 

industry), the SUSPROC came with a criteria “for a number of specific recyclable materials” such as : ferrous 

scrap, aluminium scrap, copper, biodegradable waste, waste glass, waste paper and also waste plastic (there 

is a specific report for each of these recyclable materials). 

Three directives based on these reports have been adopted so far: EoW Regulation No 333/2011 on scrap 

metal240, Commission Regulation No 1179/2012 on EoW for glass cullet241 and Commission Regulation No 

                                                
236 Op. cit., directive 2008/98/EC; 
237 “Waste and Recycling”, SUSPROC, Joint Research Centre of the European Commission; 
238 “Waste Framework Directive: end-of-waste criteria”, European Commission; 
239 Sustainable Production and Consumption (SUSPROC): scientific project of the Joint Research Centre of the European Commission; 

240 Council Regulation (EU) 333/2011 of 31 March 2011 establishing criteria determining when certain types of scrap metal cease 
to be waste under Directive 2008/98/EC; 
241 Commission Regulation (EU) No 1179/2012 of 10 December 2012 establishing criteria determining when glass cullet ceases to 
be waste under Directive 2008/98/EC; 

“a) the substance or object is commonly used for specific 

purposes; 

b) A market or demand exists for such a substance or object; 

c) The substance or object fulfils the technical requirements for 

the specific purposes and meets the existing legislation and 

standards applicable to product; 

d) The use of the substance or object will not lead to overall 

adverse environmental or human health impacts”. 
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715/2013 on EoW for copper scrap242. That is to say that there is a chance that the technical proposal of 

2014 for waste plastic243 will serve as a basis for a future directive establishing criteria for waste plastics.  

Recently, the European Court of Justice released an interesting interpretation of Article 6(4) of Directive 

2008/98/EC on the end-of-waste status.  

Thanks to the ECJ case As Tallinn v. Keskkonnamet, of 28 March 2019244, we now know that the Article 6(4) of 

Directive 2008/98/EC on waste: 

“must be interpreted as meaning that (…) it does not preclude national legislation, such as that at 

issue in the main proceedings, under which, where criteria have not been set at European Union level 

for determining end-of-waste status as regards a specific type of waste, such end status depends on 

the existence of criteria laid down in a generally applicable national legal act concerning that type 

of waste”.  

So, as long as the Directive is implemented correctly in the national legislation, a national legal act that is 

generally applicable can be adopted to determine end-of-waste status of a waste on which no criteria has 

been set in the European law yet. 

 

Thus: 

➡ waste and products are qualified as so depending on the destination or the recovery process 

➡ due to the directive 2008/98/EC, waste can be re-qualified as products as long as they underwent a 

recovery and meet as set of conditions. 

 

2.5.2 - Sanitary rules for plastic products and waste 

Since a lot of plastic products and materials are packaging or containers, it is logical that the majority of 

hygiene rules regards those products that interact with foodstuffs. That is why the European law considers 

recycled and reused plastic materials mainly through the “Union food law”.  

Although this set of directives and regulations mainly refers to the recycling process, it can also concern products 

entering the reuse loop. Also, there is no legal text exclusively directed for reuse, it may be interesting to have 

a look on a more restrictive legislation.  

 

                                                
242 Commission Regulation (EU) No 715/2013 of 25 July 2013 establishing criteria determining when copper scrap ceases to be 
waste under Directive 2008/98/EC; 
243 End-of-waste criteria for waste plastic: technical proposal, SUSPROC; 
244 European Court of Justice, As Tallinn Vesi Keskkonnamet, 28 March 2019, C-60/18; 

Picture: Maxim Blinkov, Shutterstock. 
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2.5.2.1  -  F IRST APPROACH THROUG H THE  

D IRECT IVE ON PACKAGING AND PACKAGING  

WASTE  

The first approach of the European law on plastic 

waste was through the Directive 94/62/EC245 on 

packaging and packaging waste, as a lot of those 

packaging were made of plastic. One of the first 

statement of this directive is that “the inclusion of 

recycled material in packaging should not 

contradict relevant provisions on hygiene, health 

and consumer”, exposed as a key-principle of the 

directive. It appears that this directive takes 

measures mainly to protect the environment, 

health and global hygiene. For this purpose, it 

refers at multiple times to the necessary 

requirements to reach, regarding safety, health and 

hygiene. 

Firstly, Article 2(2) states that “this directive shall 

apply without prejudice to existing quality 

requirements for packaging such as those regarding 

safety, the protection of health and the hygiene of 

the packed products”. Then, Article 6(2) requires the 

Member States to “encourage the use of materials 

obtained from recycled packaging waste for the 

manufacturing of packaging and other products”. 

Also, Article 10 sets that the Commission promotes 

future European standards like setting “criteria for 

a minimum content of recycled material in 

packaging for appropriate types of packaging” or 

“criteria for recycling method”.  

In addition to that, the Annex II of the 

directive246gives more detailed requirements; for 

instance on the “specific manufacturing and 

composition packaging”247 stating that “packaging 

shall be so manufactured that the packaging 

volume and weight be limited to the minimum 

adequate amount to maintain the necessary level of 

safety, hygiene and acceptance for the packed 

product and for the consumer”. This first directive 

was mainly setting general obligations about 

prevention on spreading packaging waste – there 

was no direct mention on plastic, even though the 

majority of packaging were made of plastic.  

                                                
245 European Parliament and Council Directive 94/62/EC of 
20 December 1994 on packaging and packaging waste; 
246 Annex II of the European Parliament and Council Directive 
94/62/EC of 20 December 1994 on packaging and 
packaging waste; 
247 Point 1 of the Annex II of the Directive 94/62/EC; 

Actually, the only specific disposition was on the 

“concentration levels of heavy metals present in 

packaging” listed in Article 11.  

This Directive have been recently amended by the 

Directive 2018/852248 with updated measures in 

terms of waste prevention and promotion of 

different forms of recovery (such as recycling and 

reuse). The most noticeable amendment being 

Article 6, that integrates targets: “50% of plastic to 

recycled by 31 December 2025” and “55% by 31 

December 2030”.  

At first sight, there was no directive or regulation 

exclusively regarding reused plastic waste; specific 

dispositions appeared when it became necessary 

through the Union food law. The Directive 

2002/72/CE249 established a list of authorised 

substances; more precisely “the list of monomers 

and starting substances authorised to the exclusion 

of all others to be used in the manufacture of plastic 

food contact materials or articles and, therefore, 

only materials and articles complying with the 

provisions laid down in this Directive 2002/72/EC 

should be used as input for the recycling process”.  

Along with this principle, the directive sets “the total 

amount of substances transferred from plastic 

articles to foodstuffs (that) must not exceed 60 

mg/kg, or 10 mg/dm2 of the surface area of the 

material or article in the case of : containers or 

similar objects with a capacity of less than 500 

millilitres or more than 10 litres; containers for which 

it is impracticable to estimate the surface area in 

contact with foodstuffs”250. 

 

  

248 Directive (EU) 2018/852 of the European Parliament and 
of the Council of 30 May 2018 amending Directive 
94/62/EC on packaging and packaging waste; 
249 Commission Directive (EC) No 2002/72 of 6 August 2002 
relating to plastic materials and articles intended to come 
into contact with foodstuffs; 
250 Plastic materials and articles, Summary of EU Legislation, 
EUR-Lex; 
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2.5.2.2  -  THE KEY FRAMEWORK :  THE REGULATION 

ON MATERIALS INTENDED TO COME INTO CONTACT  

WITH FOOD 

The Regulation 1935/2004251 is one of the key 

frameworks in this field as it tends to harmonise 

national legislations on “materials and articles 

intended to come into contact with food” and aiming 

to ensure a high level of protection of the consumer. 

It states a major principle according to which ”any 

material or article intended to come into contact 

directly or indirectly with food must be sufficiently 

inert to preclude substances from being transferred 

to food in quantities large enough to endanger 

human health or to bring about an unacceptable 

change in the composition of the food or a 

deterioration in its organoleptic properties”252. This 

regulation only applies to materials that will come 

into contact with foodstuffs, packaging, container or 

dishes.  
 

All the general requirements are exposed in Article 

3, followed by the specific requirements “for active 

and intelligent materials and articles” in Article 4. 

The latter has been set to take into account the 

specificity of each materials that can influence 

edible products253; for instance, there are specific 

measures for plastic materials (Regulation (EU) 

10/2011, but above all on recycled plastic 

materials (Regulation (EC) 282/2008).  
 

As recalled in the Fiche générale relative à la 

réglementation des matériaux au contact des denrées 

alimentaires of the French Direction générale de la  

concurrence, de la consommation  et  de la 

répression des fraudes, the Member States are able 

to take such specific measures for a material when 

the European law does not provide any (as long as 

it meets the conditions set out  in the ECJ case-law 

Cassis de Dijon254 on mutual recognition in the single 

market) which gives a certain flexibility to the 

Member States. 
 

                                                
251 Regulation (EC) No 1935/2004 of the European 
Parliament and of the Council of 27 October 2004 on 
materials and articles intended to come into contact with food 
and repealing Directives 80/590/EEC and 89/109/EEC; 
252 Ibid; 
253 “Fiche générale relative à la réglementation des 
matériaux au contact des denrées alimentaires”. In: Direction 
générale de la concurrence, de la consommation et de la 
répression des fraudes; 
254 European Court of Justice, Rewe-Zentral AG vs 
Bundesmonopolverwaltung für Branntwein, 20 February 
1979, 120/78; 

As above mentioned, came a set of rules entirely 

dedicated to recycled plastic materials: The 

Regulation 282/2008 “on recycled plastic 

materials and articles intended to come into contact 

with foods”255. Even though this regulation was 

adopted, once again, in a matter of foodstuffs 

hygiene, it brought together several dispositions 

that regulates recycled plastic materials that can be 

used at a larger scale. 
 

In the first place, Article 3(1) and (2) state that 

“recycled plastic materials and articles shall only be 

placed on the market if they contain recycled plastic 

obtained only from a recycling process, authorised 

in accordance with this Regulation”, referring to the 

authorisation procedure of recycling exposed by 

the regulation, which “shall be managed by an 

appropriate quality assurance system that ensures 

that the recycled plastic complies with the 

requirements set out in the authorisation”. 
 

 

A set of strict conditions have been added to the 

procedure in Article 4, that can be summarized as 

follows: 

 the plastic quality must correspond to pre-

established criteria (in line with Article 3 of 

Regulation (EC) No 1935/2004)  

 the plastic input comes from plastic materials 

manufactured according to Directive 

78/142/EEC256 and 2002/72/EC257  

 the plastic should come from a closed and 

controlled chain ensuring no contamination or 

should take a test or demonstrate that there is no 

risk for human health 

 the quality of plastic must be controlled an comply 

with Article 3 of Regulation (EC) No 1935/2004  

 the recycled plastic material meets the conditions 

to be used (in line with Article 3 of Regulation (EC) 

No 1935/2004).  
 

It also details the different stages of the procedure: 

the application and authorisation process.  
 
 

255 Commission Regulation (EC) No 282/2008 of 27 March 
2008 on recycled plastic materials and articles intended to 
come into contact with foods and amending Regulation (EC) 
No 2023/2006; 

256 Council Directive No 78/142/EEC of 30 January 1978 on 

the approximation of the laws of the Member States relating 

to materials and articles which contain vinyl chloride 

monomer and are intended to come into contact with 

foodstuffs; 
 
257  
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To put in a nutshell, the recycled plastic materials 

are strictly regulated; there are multiple conditions 

that are not easy to meet before being released on 

the European market. It clearly shows that even 

though the European law tries to promote 

recycling and reusing as much as possible, it also 

sets high hygiene standards.  

 

2.5.2.3  -  THE LATEST EUROPEAN DIRECTIVE REGARDING PLASTIC PRODUCTS :  THE DIRECT IVE ON THE 

REDUCTION OF THE IMPACT OF CERTAIN PLAST IC PRODUCTS O N THE ENVIRONMENT  

The latest European Directive regarding plastic products that has been implemented also integrates hygiene 

concerns, indeed, the Directive 2019/904 “on the reduction of the impact of certain plastic products on the 

environment”258 recalls in the preliminary considerations that: 

“for certain single-use plastic products, suitable and more sustainable alternatives are not yet readily 

available (…) to reserve that trend and to promote efforts towards more sustainable solutions, Member 

States should be required to take necessary measures (…) without compromising food hygiene, food 

safety, good hygiene practices”259.  

Article 3(1) recalls that “‘plastic” means a material consisting of a polymer as defined in point 5 of Article 3 of 

Regulation (EC) No 1907/2006260, to which additives or other substances may have been added, and which 

can function as a main structural component of final products, with the exception of natural polymers that have 

not been chemically modified”.  

Another reference to hygiene can be found within Article 11 regarding the coordination of measures; it clearly 

sets that “the measures that Member States take to transpose and implement Articles 4 to 9 of this Directive 

shall comply with Union food law to ensure that food hygiene and food safety are not compromised. Members 

States shall encourage the use of sustainable alternatives to single-use plastic where possible for materials 

intended to come into contact with food”.  

 

➡ To sum up, this Directive recalls the necessity to prefer plastic materials that can be 

recycled, rather than single-use plastic materials within the European strategy scope of 

recycling as much as possible. But in the meantime, exposed the strict regulation revolving 

around Union food law and hygiene standards that must be observed.  

➡ To conclude, it is hard to determine if there is a real contradiction between the European 

rules on hygiene and the promotion of recycled plastic materials, considering the fact that 

promotion of recycled materials was introduced at an early stage and regularly recalled 

through the European legal acts. 

There is definitely a very strict set of rules regulating the use of recycled plastic materials, but that is because 

it is mainly regulated in the scope of Union food law; adopting a new directive or regulation out of this scope 

with standards on the quality of the finished recycled product would certainly help the recycling development 

and solve a part of the waste problem in the European Union. 

 

                                                
258 Directive (EU) No 2019/904 of the European Parliament 
and the Council of 5 June 2019 on the reduction of the 
impact of certain plastic products on the environment; 
259 Point 14 of the introduction of Directive 2019/904 of the 
European Parliament and the Council; 
260 Article 3(5) of Regulation (EC) No 1907/2006 of the 
European Parliament and of the Council of 18 December 
2006: “polymer: means a substance consisting of molecules 
characterised by the sequence of one or more types of 

monomer units. Such molecules must be distributed over a 
range of molecular weights wherein differences in the 
molecular weight are primarily attributable to differences in 
the number of monomer units. A polymer comprises the 
following: (a) a simple weight majority of molecules containing 
at least three monomer units which are covalently bound to at 
least one other monomer unit or other reactant; (b) less than a 
simple weight majority of molecules of the same molecular 
weight”; 
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2.5.2.4  -  SPECIAL REQUIREMENTS FOR PHARMACEUTICAL PRODUCTS AND COSMETICS  

As cosmetics and pharmaceutical products are often packed in plastic containers (just like food), the Directive 

94/62/EC261 on packaging and packaging waste applies, as it recalls on several occasions that it directly 

aims for the protection of “hygiene, health and consumer”.  

PREVIOUSLY, we have seen that the legislation related to the Union food law is very abundant, especially 

when it comes to “materials and articles intended to come into contact with food”262, which suggests that these 

rules are predominant. But it appears that pharmaceutical products and cosmetics also enter in the field of 

“hygiene and health” that the European Union wants to protect at all costs. It explains why Article 20 on specific 

measures of the same directive refers that “the Commission, in accordance with the (committee) procedure laid 

down in Article 21, shall determine the technical measures necessary to deal with any difficulties encountered 

in applying the provisions of this Directive in particular to primary packaging for medical devices and 

pharmaceutical products”.  

 
 

THEREFORE, PLASTIC PACKAGING FOR PHARMACEUTICAL AND MEDICINAL PRODUCTS HAVE ALWAYS BEEN CLEARLY INCLUDED FROM THE 

BEGINNING.   

As for the plastic containers for food, Directive 2003/63/EC263 recalls that “a possible interaction between 

medicinal product and container may need to be considered”. According to this directive, “a description of the 

container and closure system(s) including the identity of each immediate packaging material and their 

specifications shall be provided. The specifications shall include description and identification” in order to make 

sure that all the substances contained in the material or product are not hazardous. 

IN ADDITION, a recent document of the French Packaging Council on Recycled materials and packaging 

recalls that “whatever the product sector (food, pharmaceutical industry, cosmetics), it is necessary to 

assess the health hazard related to a potential contamination of plastic materials to be recycled. Moreover, 

the efficiency of recycling processes must be fully managed. The risk assessment and decontamination actions 

implemented must comply with European regulations”264.  

IN ANY CASES, health hazards related to the contamination of plastic materials to be recycled will be 

assessed for each product based on the same Regulation 1907/2006/EC265 on the registration, evaluation, 

authorisation and restriction of chemicals (REACH) which tends to prevent those chemicals or the contaminated 

materials to enter the EU market.  

 

2.5.2.5  -  WORKERS ’  SAFETY WHEN WORKING  WITH REUSED MATERIALS OR PRODUCTS  

It exists a specific set of EU rules aiming to protect workers from hazardous substances and products - 

even though none of those explicitly mention recycled or reused materials, or secondary raw materials. 

                                                
261 European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste; 
262 Regulation 1935/2004/EC on the European Parliament and of the Council of 27 October 2004 on materials and articles intended 
to come into contact with food and repealing directives 80/590/EEC and 89/109/EEC; 
263 Commission Directive 2003/63/EC of 25 June 2003 amending Directive 2001/83/EC of the European Parliament and of the 
Council on the Community code relating to medicinal products for human use; 
264 Recycled materials and packaging: state of play, advantages, obstacles, issues and prospects, French Packaging Council, 
February 2019; 
265 Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerning the Registration, 
Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European Chemicals Agency, amending Directive 
1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council 
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC; 
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FIRSTLY, the Directive 89/391/EEC266 on the introduction of measures to encourage improvements in 

the safety and health of workers at work lays the foundation in terms of workers’ protection. For instance, 

Article 6(3) states that “the employer shall (...) evaluate the risks to the safety and health of workers, inter alia 

in (...) the chemical substances or preparation used”. This framework directive essentially tends to set out the 

basic principles revolving around workers’ protection, by guaranteeing “minimum safety and health 

requirements throughout Europe”267.  

SECONDLY, the Directive 98/24/EC268 is about the protection of the health and safety of workers from 

the risks related to chemical agents at work, and states that “improvement of workers' safety, hygiene and 

health at work is an objective which should not be subordinated to purely economic considerations”.  

This directive is particularly interesting as it “lays down minimum requirements for the protection of workers 

from risks to their safety and health arising, or likely to arise, from the effects of chemical agents that are 

present at the workplace or as a result of any work activity involving chemicals agents”269. It follows a myriad 

of requirements for the employer in order to “ensure the health and safety of workers in any activity involving 

hazardous chemical agents”270 - it sets, to this end, “exposure limit values and preventive measures”271.  

The last directive on workers’ safety is the Directive 2004/37/EC272, aiming to protect workers from the risks 

related to carcinogens - but only treat of specific components, gathering provisions less favourable than the 

previous directives.  

Among all these rules, none treat the dangers for workers that goes 

with the recycled materials. Indeed, it reveals a lack between the 

previously seen legislation on waste and the legislation on hazardous 

chemicals. The problem is that even though they aim in the same 

way, these legislations need to be harmonised in order to work 

together (idea developed by the Commission in its Communication 

2018/032, explained below), considering the potential danger that 

some workers face when they work with secondary raw materials or 

products made of secondary raw materials. Despite the obligation of 

the employer to get all information linked to these products or 

materials273, it appears that workers are still exposed to hazardous 

chemicals contained in waste that are not well classified, as confirmed 

by the Commission in its communication described thereafter. 

 

2.5.2.6  -  THE DISCREPANCY BETWEEN EU  RULES ON WASTE AND CHEMICALS ,  AFFECTING THE RECOVERY 

OF MATERIALS  

On this particular matter, the Commission points out a very interesting issue in its communication 2018/032274 

: the rules on hazardous waste and chemicals “are not well aligned and this affects the uptake of secondary 

                                                
266 Directive 89/391/EEC on the introduction of measures to encourage improvements in the safety and health of workers at work; 
267 The OSH Framework Directive, European Agency for Safety and Health at Work; 
268 Council Directive 98/24/EC of 7 April 1998 on the protection of the health and safety of workers from the risks related to 
chemicals agents at work; 
269 Ibid, Article 1; 
270 Ibid, Article 5; 
271 Exposure to chemical agents, Summaries of EU Legislation, EUR-Lex; 
272 Directive 2004/37/EC of the European Parliament and of the Council of 29 April 2004 on the protection of workers from the 
risks related to exposure to carcinogens or mutagens; 
273 Opt. cit. Council Directive 98/24/EC of 7 April 1998, Article 4; 
274 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and 
the Committee of the Regions on the implementation of the circular economy package: options to address the interface between 
chemical, product and waste legislation, COM 2018/032; 
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raw materials”275. Indeed, we have seen so far that both EU rules on waste and hazardous substances are 

meant to protect the largest amount of people, from citizen to workers, even including the environment.  

The Commission recalls that both of these sets of rules determine whether a chemical or waste will be considered 

hazardous or not, in order to “treat without harming the environment or human health”. But she mainly notes 

that they “have seen situation where the same material, containing a hazardous substance, may be considered 

hazardous or not hazardous depending on whether it is waste or a product”, adding that “it cannot be assumed 

that materials that re-enter the economy resulting from the recovery of non-hazardous waste will necessarily 

result in a non-hazardous product” which appears to be very dangerous firstly for the workers handling these 

waste or substances that are at the forefront, and secondly for the consumers and environment once it re-enters 

the EU market.  

There is no need to further explain why these sets of rules need to be aligned, especially after we developed 

revaluation in the European Union; the recycling process must be safe and well organized, taking into account 

all the aspects of a product and treating those meticulously. 

 

  

                                                
275 Ibid, 3.4. Rules to decide which wastes and chemicals are hazardous are not well aligned and this affects the uptake of 
secondary raw materials; 

276 Ibid, 3.2. Waste may contain substances that are no longer allowed in new products 

 

Furthermore, the Commission illustrates this issue with a sort of plastic : “flexible PVC waste containing certain 

additives, where often waste operators (mis)classify this waste as non-hazardous although the resulting 

recovered product will be classified as a hazardous chemical mixture under the CLP Regulation”. It is obvious 

that all sort of plastic waste is part of the problem, as a lot of those contain many chemicals. It is linked to 

another issue mentioned by the Commission in its communication; with the evolution of technologies and research, 

some chemicals that were previously authorised on the EU market are now forbidden276.  
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2.6 - DEPOSIT SYSTEMS: A SOLUTION TO WASTE 

MANAGEMENT? 

As of today, the circularity of the EU economy is considerably limited. Only a tenth of the 

materials used in its economy are recovered and reused, leaving room for improvements.277 The 

production and consumption of plastic in the EU is a real challenge: 25.8 million tonnes of 

plastic waste are generated in Europe every year.278 These facts explain why the EU chose to 

draw its attention towards circular economy (2.6.1). Indeed, the EU aims at improving its 

economic and social systems. Thus, circular economy implies a long-term ship to cope with the 

negative impacts of linear economy and to enhance environmental and societal benefits (2.6.2). 

This part aims at emphasizing the challenges regarding plastic waste and at assessing the 

advantages and disadvantages of deposit return scheme (DRS) as a solution to waste 

management. Ultimately, it will also lay out how to implement DRS in the EU and what obstacles 

it may have to face in terms of free trade rules. Then, the focus will be done on several countries. 

France has launched a project for a deposit return scheme, that will be analysed (2.6.3). Finally, 

the last part aims at a comparative approach about the different legal systems (2.6.4).  

 

2.6.1 - The will of EU institutions to move towards a circular economy - the issue of plastics 

In December 2015, the European Commission launched the Circular Economy Action Plan.279 It includes 54 

actions and aims at “boosting jobs, growth and investment and to develop a carbon neutral, resource-

efficient and competitive economy”. It targets production, consumption, waste management, secondary raw 

materials, and defines some priority areas among which plastics. 

 

2.6.1.1  -  A  NECESSARY FOCUS ON REUSING PLASTIC PACK AGING  

The circular economy approach encompasses three different 

logics known as “reuse, recycle, reduce”. This report will focus 

on the first one. Indeed, reusing materials seems to be essential 

when looking at the number of plastic items produced every 

day and knowing that recycling options are limited as the 

composition of plastic items does not necessarily allow it. Plus, 

focusing on reusing plastics and items in general is also 

supporting the fight against planned obsolescence. Besides, 

the industry of biodegradable plastics remains relatively 

poorly developed and hardly able to provide enough 

materials.  

Picture: Arimag, Shutterstock.    
 

                                                
277 European environment agency, “Paving the way for a circular economy: insights on status and potentials”.  No 11/2019. In:  
Luxembourg: European Environment Agency, 2019, accessed October 20th, 2019; 
278 Ibid. 
279 Communication 2015/0614 final of 12 June 2015 
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2.6.1.2  -  THE URGE TO STOP EXPO RTING WASTE 

This section alludes to two important issues when it comes to plastic issues. Indeed, around 30% of plastics are 

sent to landfill in other countries.280 Therefore, it highlights the issue of waste trade but also of the principle of 

priority correction at source. 

Exporting our plastic waste abroad does not only have negative environmental and political impact, it also 

reflects the lack of capacities of the EU to manage its own waste in a circular way. It should be noted that at 

the beginning of 2019, 150 000 tonnes of plastic waste per month were exported by the EU. It is a significant 

decrease compare to the 300 000 tonnes per month in 2015 or 2016 and is the result of a hardening of import 

policies both in China and Hong-Kong281. However, it seems that EU countries chose to cope with these import 

restrictions by increasing incineration or landfilling. This reflects the lack of capacity of the EU to deal with its 

own waste. It should also be added that receiving countries do not have sustainable policies to manage waste. 

These facts raise the question of norms regarding waste trade. It is important to note that plastic materials 

can be mixed with hazardous waste shipments, some plastics can also contain hazardous waste.  

EU Law takes into account plastic waste trade. For example, the shipment of waste 

within and beyond the EU is regulated by the Regulation EC No 1013/2006. It forbids 

export of waste for disposal to non-EU countries (except to Iceland, Lichtenstein, 

Norway and Switzerland, parties at the Basel Convention). This Waste Shipment 

Regulation (WSR) is actually a transposition of the Basel Convention in EU Law.  

It is worth mentioning that on June 2018, Norway submitted a proposal to amend the 

Basel Convention in order to extend the fact that countries have to give their prior 

consent to some shipments.282 The idea here was to include plastic waste. This initiative 

is very interesting as in May 2019, the Conference of the Parties at the Convention 

decided to extend the prior consent regime to contaminated, mixed or hard to recycle 

plastic waste. This amendment should be effective in January 2021.283 This Prior 

Informed Consent (PIC) establishes requirements for the movement of transboundary 

waste. The procedure forms the heart of the Basel Convention control system and is 

based on four key stages:  

 notification;  

 consent and issuance of movement document;  

 transboundary movement; and  

 confirmation of disposal.284 

 

This kind of evolution in International Law echoes an EU principle, the principle of priority correction at source. 

It has been recognized by a decision of the ECJ in 1992. Indeed, the ECJ accepted Belgium to refuse to import 

and commercialize waste which were not produced in the region.285  
 

Many EU initiatives have been taken in the past decade to reduce plastic waste generation. In that sense, 

reusing plastics appears to be a relevant solution. Nonetheless, more recycling is likely to lead to an increase 

in plastic waste exported. Indeed, the Waste Shipment Regulation, mentioned above, does not ban the trade 

of plastic waste to non-OECD countries especially if waste trade aims at more recycling. Thus, reusing plastic 

seems even more important. 

                                                
280  PLASTICS EUROPE, “Plastics – the facts 2017, An Analysis of European Plastics Production, Demand and Waste Data”, Brussels, 
Belgium, 2018; 
281 European environment agency, “The plastic waste trade in the circular economy”, October 28th, 2019; 
282  European environment agency, “Plastic waste trade and the environment”, October 2019; 
283 ibid; 
284 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, adopted on 22 March 
1989 , entered into force in 1992; 
285 ECJ, 9 July 1992, “Commission v Kingdom of Belgium”, Case C-2/90;  
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2.6.1.3  -  THE RECENT EVOLUTIONS IN THE EU  LAW TO INCREASE REUS ING SYSTEMS  

The circular economy package has introduced measures to reduce the amount of plastic waste. This gives use 

the occasion to explain the differences between reuse and recycling systems. While recycling measures do not 

necessarily imply that we will stop producing new plastic, reusing measures have a different logic.  

 

Three directives deserve a special attention when it comes to reusing plastic. 

2.6.1.3.1 - The Directive 2008/98/EC  

The Directive 2008/98/EC defines waste, recycling, recovery and the end-of-waste criteria (or when waste 

becomes a secondary raw material).286 It acknowledges the “polluter pays principle” and the “Extended 

producer responsibility”. Besides, it also requires states to adopt national waste prevention programmes since 

2013 that countries have to submit (Article 29). In doing so, the directive helps to promote reuse:  

“the promotion of the reuse and/or repair of appropriate discarded products or of their components, notably 

through the use of educational, economic, logistic or other measures such as support to or establishment of 

accredited repair and reuse-centres and networks especially in densely populated regions.”287  

2.6.1.3.2 - The directive 94/62/EC 

The Directive on Packaging and Packaging Waste288 emphasizes that reuse systems of packaging. Article 3 

gives the definition of both:  

 “REUSE shall mean any operation by which packaging, which has been conceived and designed to 

accomplish within its life cycle a minimum number of trips or rotations, is refilled or used for the same purpose 

for which it was conceived, with or without the support of auxiliary products present on the market enabling 

the packaging to be refilled; such reused packaging will become packaging waste when no longer subject 

to reuse”  

 “RECYCLING` shall mean the reprocessing in a production process of the waste materials for the original 

purpose or for other purposes including organic recycling but excluding energy recovery”. 

Article 5 also stipulates that “Member States may encourage reuse systems of packaging, which can be reused 

in an environmentally sound manner, in conformity with the Treaty.” 

2.6.1.3.3 - The Directive 2019/904 

The Directive on Single Used Plastics289 supports reaching the recycling targets for packaging waste set in 

Directive 94/62/EC. It tackles marine litter by banning selected single-use products in plastic such as cotton 

bud sticks, cutlery, plates, sticks for balloons, polystyrene containers by 2021.  It also takes measures to reduce 

consumption of food and beverage containers made of plastic and regarding the Extended Producer 

Responsibility. It also focuses on beverage bottles as a single-use plastic product and considers that there is a 

low participation of consumers towards separate collection systems. It invites to reach a minimum separate 

collection target should be established for beverage bottles that are single-use plastic products.  

Deposit refund schemes are taken as a possible way to achieve this goal. It should be mentioned that the 

directive does not use the term “deposit return schemes” as such but uses the term “deposit refund schemes”. So 

far, in the EU legislation, deposit return schemes have to be implemented at the national level. There is no such 

thing as an EU deposit return scheme at the moment. Citizens receive a small amount of money once they 

brought the targeted item to a collection point. This item is then recycled or transformed into secondary raw 

materials. As of today, this operation is done by either a governmental entity or an independent body.  

                                                
286 Directive 2008/98/EC of 19 November 2008 ; 
287 Annex IV of the Directive 2008/98/EC of 19 November 2008 ; 
288 Directive 94/62/EC of 20 December 1994 ; 
289 Directive 2019/904 of 5 June 2019; 
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2.6.1.4  -  DEPOSIT RETURN SCHEMES :  THE SOLUTIO N TO PLASTIC WASTE? 

In the EU, some countries have deposit return scheme systems already implemented specially to deal with plastic 

bottles. Pierre Condamine of Zero Waste Europe defines deposit return schemes as “systems where 

consumers buying a product pay a small amount of money which will be reimbursed when they bring the 

container to a collection point once they have finished using it.”290 Thus, it is an application of the EU 

polluter-pays principle. 

2.6.1.4.1 - Weighting pros and cons of deposit return schemes 

 

PROS CONS 

- environmental benefit: less discarded waste and 

natural resource extraction 
 

- financial incentive for consumers 
 

- great results in countries which implemented it 

 

- costs of implementation and functioning of the 

system – especially at the EU level 
 

- system involving transport, maintenance and 

administration costs 
 

- the price of products could increase as 

companies have to pay the deposit fee 

If we go beyond this pros and cons list, one can say that deposit return schemes are dependent on an important 

production of waste to work which is not the idea of a zero-waste society. 

 

2.6.1.4.2 - The deposit return scheme as a system for reuse? 

In a zero-waste perspective, DRS could be used for reuse. It was the case in the past in countries such as 

Germany, Spain or Belgium. Pierre Condamine explains that the cheap price of plastic, the development of the 

extended producer responsibility requesting less logistic, but this is also because deposit schemes were 

considered to be against free trade. 

Indeed, in that sense, the decision of the ECJ of 1988 DANISH BOTTLES is very interesting as Denmark had a 

deposit return scheme system for its bottles. It illustrates contradictory movements. On the one hand, the Court 

establishes its will to protect the environment: “In view of the foregoing, it must therefore be stated that the 

protection of the environment is a mandatory requirement which may limit the application of Article 30 of the 

Treaty.” It confirms the decision of 1985 where the Court declared that the protection of the environment is a 

key objective for the EU.291 

On the other hand, at the time, the Court rejected the Danish measures arguing that: “The Commission submits 

that the Danish rules are contrary to the principle of proportionality in so far as the aim of the protection of 

the environment may be achieved by means less restrictive of infra-Community trade.” Hence, in that case, the 

protection of the environment could not justify a limitation to the principle of the free movement of goods. 

Besides, it is important to take into account that the Danish bottles case was thirty years ago, and that the case 

law of the Court evolved ever since. 

 

                                                
290 CONDAMINE Pierre “Deposit return schemes: resolving plastic waste”. In: Government Europa, January 2nd 2019; 
291 ECJ, 7 February 1962, “Procureur de la République contre Association de défense des brûleurs d'huiles usagées”, Case 240/83; 
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2.6.2 - Creating and implementing a deposit return scheme at the EU level 

2.6.2.1  -  FEASIB IL ITY AND OPPORTUNITY OF THE MEASURE 

Implementing a deposit return scheme system at the EU level would have many advantages as it would allow 

to standardise products made in plastic within the Single market improving both their environmental 

impacts and trade. Indeed, having different national legislations regarding reuse systems can be an obstacle 

for free trade and the protection of European consumers. 

Deposit return scheme are mentioned in the EU legislation, but they are implemented at the national level. As 

mentioned earlier with the Danish bottles case, it could lead to trade issues although we can hope for a more 

environment friendly ECJ nowadays. That is why implementing a deposit return scheme system at the EU 

level rather than at the national level could be successful.  

2.6.2.2  -  LEGAL BASIS FOR AN ACTION AT THE EU  LEVEL  

The Treaty on the Functioning of the European Union establishes a procedure to adopt them under the Article 

294. According to this article, the Commission submits a proposal to the European Parliament and the Council. 

Then, it belongs to the European Parliament to adopt its position in first reading and to communicate it to the 

Council. If this latter agrees, the text is adopted both by the Parliament and the Council. It should be mentioned 

that under the Articles 241 and 225, the Parliament and the Council can ask the Commission to make a text 

proposal.  

 

 

➡ This is particularly interesting in our case. Indeed, there are some ambitious legislations in the EU regarding 

deposit return scheme and reuse systems in general. Lithuania can be taken as an example. It could be interesting 

for national branches of Zero Waste to reach national ministers in ambitious countries so that they make a 

proposal to the Commission as members of the Council. As a matter of fact, after the publication of its 

“Green Deal”, the Commission is definitely giving more and more importance to environmental issues by 

reaffirming its circular economy strategy. As a matter of fact, the Commission said that it will propose measures 

to ensure that all packaging in the EU is reusable or recyclable by 2030. Thus, it could lead to a positive answer 

from its side. 

 

Articles 191292 and 192293 are very interesting to support the creation of a deposit return scheme at the EU 

level. Indeed, promoting human health, preserving, protecting and improving the quality of the environment as 

much as having a prudent and rational utilization of natural resources are the objectives of the union policy on 

the environment. Plus, Article 193294 makes sure that it does not prevent states from being more ambitious if 

they want to, as long as they respect the Treaty. 

 

 

                                                
292 Article 191 TFEU; 
293 Article 192 TFEU; 
294 Article 193 TFEU; 
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Besides, deposit return scheme systems for plastics already exist in some EU 

directives. For instance, the Single Use Plastics directive295 mentions them at its 27th 

recitals: 

 “Member States should be able to achieve that minimum target by setting separate 

collection targets for beverage bottles that are single-use plastic products in the 

framework of the extended producer responsibility schemes, by establishing deposit-

refund schemes or by any other measure that they find appropriate”. 

Article 91 of the same directive states that “Member States shall take the necessary 

measures to ensure the separate collection for recycling” among which “establishing 

deposit-refund schemes”. 

 

➡ Therefore, it could be useful to encourage the revision of this directive in order to extend 

deposit return scheme systems to the entire EU. In fact, this seems even more doable since the 

Commission is clearly focusing on plastic bottles as a single use plastic item. This item is among the 

easiest plastic item to reuse in a deposit return scheme system. 

The Directive on Packaging and Packaging Waste could also be relevant in order to establish a deposit return 

scheme at the EU level as it encourages reuse systems of packaging. 

Nonetheless, the fact that the EU is exchanging and importing a lot of products made of plastic raises the 

question of the compatibility of deposit return scheme systems with the rule of free commerce outside the EU.  

 

2.6.2.3  -  COMPATIBIL ITY OF THE DRS  WITH THE RULE OF FREE COMMERCE INSIDE AND OUTSIDE THE EU 

2.6.2.3.1 - Compatibility in the international trade  

At the international level, it could create consequences in terms of import and export. For example, a Chinese 

plastic product might not be compatible with the collecting system of the EU. Therefore, China would not be 

able to export its products to the EU and plastic products represent a great part of international trade. 

Nonetheless, it should be added that since it treats domestic companies the same it could not be argued as a 

non-tariffs barrier or a violation of National Treatment by the World Trade Organization. 
 
 

2.6.2.3.2 - Compatibility in the European Union 

Inside the European Union, Member States have some obligations to respect under the Treaty on the Functioning 

of European Union.  According to: 

 Article 26 (2) TFEU: “The internal market shall comprise an area without internal frontiers in which 

the free movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the Treaties.” 

 Article 3 TFEU: “The Union shall have exclusive competence in [...] the establishing of the competition 

rules necessary for the functioning of the internal market”.  

 Article 4 TFEU: “The Union shall share competence with the Member States” for the internal market.  

As mentioned above, in the EU legislation, deposit return scheme has to be implemented at the national level.  

 

                                                
295 Directive 2019/904 of 5 June 2019; 
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THE MAIN PROBLEM IS HOW A DRS IMPLEMENTED AT THE NATIONAL LEVEL COULD RESPECT THE PRINCIPLE OF FREE 

MOVEMENT OF GOODS  

In the Directive 2018/852296 on packaging and packaging waste, Article 5297 refers to the reuse aspect. It is 

stated that “Member States shall take measures to encourage the increase [...] of systems to reuse packaging 

in an environmentally sound manner and in conformity with the Treaty” such as the use of deposit-return 

schemes.  

Article 7298 highlights the importance of respecting the Free movement of goods as explained by Article 26 

(2) TFEU. It is explained that a deposit system “shall also apply to imported products under non-discriminatory 

conditions, including the detailed arrangements and any tariffs imposed for access to the systems, and shall be 

designed so as to avoid barriers to trade or distortions of competition in conformity with the Treaty”.  

 

➡ The deposit return scheme could be considered as a “measure having equivalent effect” while Article 

28 TFEU299 provides that “Quantitative restrictions on imports and all measures having equivalent effect shall, 

without prejudice to the following provisions, be prohibited between Member States.”  

Moreover, Article 30 TFEU300 enumerates derogations such as “public morality, public, policy or public security; 

the protection of health and life of humans, animals or plants”. However, “such prohibitions or restrictions 

shall not, however, constitute a means of arbitrary discrimination or a disguised restriction on trade between 

Member States”. 

 
2.6.2.3.2.1 - The ‘protection of health and life of humans, animals or plants’ argument 

 

➡ It could be interesting for a Member State who has implemented at the national 

level a deposit measure, to use the derogation of “the protection of the health and 

life of humans, animals or plants”. The limit is that the European Court of Justice is used 

to do a very strict interpretation of Article 30.    

 

This derogation was previously used by some Member States, essentially for the pharmaceutical area. First of 

all, the European Court of Justice will always check the principle of proportionality. Also, the fact that the 

measure used will be the less restrictive for trade. In several cases, the ECJ strictly applied the principle of 

proportionality. In the case Officier van Justitie v De Peijper301 : The Court argued that restrict imports of 

pharmaceutical products are compatible with the Treaty because they are necessary for the effective 

protection of the health and life of humans.  

So, the derogation of “the protection of health and life of humans, animals or plants” can be used if:  

 the main interest is not to protect the internal market 

 the measure must be proportional to the main objective (which is, in our case, to reduce the use of 

plastic) 

                                                
296 Directive 2018/852 of the European Parliament and of the Council of 30 May 2018 on packaging and packaging waste; 
297 Article 5 of the Directive 2018/852; 
298 Article 7 of the Directive 2018/852; 
299 Article 28 TFEU; 
300 Article 30 TFEU; 
301 ECJ, 20 May 1976, “Officier van Justitie v De Peijper”, Case 104/75; 
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 Member States will have to justify the measure through pertinent elements such as technical, scientific 

or statistical information’s. This can be done easily from the fact that it is asked by the Directive 

2018/852.  
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2.6.2.3.2.2 - The ‘precautionary principle’ argument 

Another argument for Member States could be the precautionary principle. As stated in the National Farmers 

Union302 case: “Where there is uncertainty as to the existence or extent of risks to human health, the institutions 

may take protective measures without having to wait until the reality and seriousness of those risks become 

fully apparent.”  

If a study proves an important correlation between the use of plastic in the long-term and impacts on health, 

animals or plants; the national legislator could implement a deposit return scheme at the national level and use 

it as a derogation from the principle of free movement of goods under Article 30 TFEU. However, these 

considerations must not be hypothetical as advanced by the European Court of Justice in several cases such 

as: Monsanto Agricoltura Italy303, Commission v Netherlands304, Commission v Denmark305 or Commission v 

France306.  

So, each Member State will have to prove that a real link exists between evident proofs and the risk. They just 

have to demonstrate that scientific incertitude’s exist. Then, institutions of the European Union will evaluate 

the studies done307.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                
302 ECJ, 5 May 1998, “The Queen v Ministry of Agriculture, Fisheries and Food and Others ex parte: The National Farmers' Union 
and Others”, C-157/96; 
303  ECJ, 9 September 2003, “Monsanto Agricoltura Italie”, C-236/01, Rec. 2003, p. I-8105, point 106; 
304 ECJ, 2 December 2004, “Commission v Kingdom of Netherlands”, C-41/02, Rec. 2004, p. I-11375, pt 52; 
305 ECJ, 23 September 2003, “Commission v Kingdom of Denmark”, C-192/01, Rec. 2003, p. I-9693, point 49;  
306 ECJ, 5 February 2004, “Commission v French republic”, C-24/00, Rec. 2004, p. I-1277, point 56; 
307 Libre circulation des marchandises - Guide pour l’application des dispositions du traité régissant la libre circulation des 
marchandises, in European Commission, 2010; 

 

HOW TO ARGUE AGAINST MEQR? 

 The ‘protection of health and life of humans, animals or plants’ 
argument 

 The ‘precautionary principle’ argument 
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2.6.3 - Is there any future for a deposit return scheme in France? 

2.6.3.1  -  H ISTORY OF THE DEPOSIT SYSTEM IN FRANCE  

A deposit return system existed in France from 1938 to the 90’s; indeed, the 

60’s were the golden age of the deposit system in France. At the time, the 

system only applied to glass bottles (containing water, milk, wine, etc.), 

because “glass was a very resistant material, and a bottle could be reused 

up to fifty times”308. But it didn’t last because of the arrival of single-use 

plastic and packaging on the market, which was cheaper and believed to be 

‘more sanitary’ at the time.  

Nevertheless, the system still exists in Alsace and shows great results in 

terms of energy and water savings (75% and 33% respectively309). 
 

2.6.3.2  -  C IRCULAR ECONOMY :  THE GOVERNMENT ’S PROJECT  

Recently, the possibility to go back to a deposit-return scheme 

reappeared in a draft law on circular economy310 (also called no-waste 

law), showing the government’s will to “defend an economy ruled by 

recycling and reuse”311. However, the system’s target will be plastic 

bottles this time. The proposed system would be based on “the consumer’s 

payment of a few cents when he buys a plastic bottle or container 

concerned by the deposit”312.  
 

2.6.3.3  -  THE SÉNAT ’S REJECT ION  

The Sénat has adopted the draft law, apart from the provision aiming to implement a deposit system for plastic 

bottles which has been rejected quasi unanimously. 

The Sénat rejected the proposition of a deposit system for multiple reasons:  

- FIRSTLY, because the waste management goes to the territorial government authorities, and it would 

be a loss of an important source of income313 that they already managed with the yellow bins system  

- SECONDLY since it would give a premium to the plastic production314: it would be an ecological 

nonsense as it would encourage the consumers to buy more plastic bottles causing an increase of the 

production  (the case of Germany is a good example: the implementation of a deposit system led to 

the increase of single-use plastic bottles production315).  

After that, the government reviewed its proposal316 and offer to set up a special steering committee, in charge 

of the conception of a new deposit system, with the help of several experiments, conducted within the 

voluntary territories. This work would have ideally been used to put in place the new system by 2023. This new 

proposal appeared to be a good compromise317 and even if it seemed to calm the situation, it didn’t last as 

the Assemblée National also rejected the proposition.  

                                                
308 DAMGE Mathilde, “Recyclage : comment la consigne a disparu en France”. In: Le Monde, November 15th, 2017; 
309 Ibid; 
310 Projet de loi relatif à la lutte contre le gaspillage et à l’économie circulair,  
<https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000038746653&type=general&typeLoi=proj&
legislature=15>; 
311 BENISTY Maëlle, “Trois questions pour tout comprendre au nouveau projet de loi anti-gaspillage”. In: Ouest France, July 10th, 
2019; 
312 FURIN Richard, “Pourquoi la consigne des bouteilles en plastique fait-elle polémique en France?”. In: La Croix, November 21st 
2019; 
313 Agence France Presse, “Trier, recycler, réparer, consigner: la loi anti gaspillage débarque”. In: Ouest France, July 10th, 2019; 
314 Agence France Presse, “Pourquoi le Sénat a rejeté la consigne des bouteilles plastiques”. In: La Croix, September 28th 2019; 
315 Ibid; 
316 “Loi anti-gaspillage: cafouillage à l’Assemblée sur l’adoption d’une consigne sur les bouteilles plastiques”. In: 20 Minutes, 
November 29th 2019; 
317 “Consigne: l’apaisement ?”. In: AJDA 2019 p.2405, December 2nd 2019; 

https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000038746653&type=general&typeLoi=proj&legislature=15
https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000038746653&type=general&typeLoi=proj&legislature=15
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2.6.3.4  -  F INAL DEC IS ION OF THE  JOINT COMMITTEE :  NO DEPOSIT SYSTEM  

The joint committee finally reach an agreement on January 8th, 2020; they went from the idea of a “immediate 

and unconditional implementation of a deposit system for plastic bottles”318, to the decision to “allow time to 

territorial government authorities to show they can achieve the ambitious objectives set at the European 

level without setting up a deposit system”319 after listening to the territorial government authorities’ 

complaints.  

For now, going back to a deposit return scheme does not appear to be a possible solution in France, mostly 

because of the strong presence of the sorting system and the prevalence of recycling. 

2.6.4 - Comparative law of the deposit system 

Picture 1: Deposit systems implemented and planned320 

 

 
In the way to learn more about already existing solutions, we decided to have a look to some government 

regulations. On the 193 states recognized by the United Nations, we could not afford to study all of them. The 

first step was to examine countries which are recognized for their ecological approach such as Norway or 

Germany. Then, we made some researches about all the European Union Member States. We have selected 

the greener countries - in terms of deposit approach.  

  

                                                
318 “Économie circulaire: un accord exigeant adopté à l’unanimité en CMP”. In: Communiqué de presse du Sénat, January 8th, 2020; 
319 Reported speech of Hervé Maurey, President of the Commission de l’aménagement du territoire et du développement durable of 
the Sénat; 
320 “Deposit systems for one-way beverage containers: global overview”. In: Reloop Platform, 2018; 
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EU 

Countries 

Deposit system 

Croatia 

 

Croatia is one of the only ‘southern’ European countries with a deposit system – which has been inserted 

with the ordinance on packaging and packaging waste of 2005 and implemented in 2006. The deposit 

system covers plastic (PET), metal (aluminium/tinplate) and glass.  
 

The deposit value is the same for the different materials: 0,5 HRK (around 0,066 euros). The total of 

unredeemed deposits directly goes to the government recycling fund. 
 

This system has been very successful according to statistics estimating “a total return rate up to 90%”321. 

Denmark 

 

Dansk Retursystem, the operating company of the Danish deposit and return system, is a non-profit 

organization established in 2000 on the initiative of the Ministry of Environment and Food of Denmark with 

the main goal of creating and maintaining a circular business model in Denmark322. 
 

Since 2002, Dansk Retursystem has had the exclusive right to operate the deposit and return system, 

which collects, counts, sorts and separates bottles and cans and sends them for recycling. The exclusive 

right also imposes a duty on Dansk Retursystem to always be efficient and to keep the costs as low as 

possible323. 
 

How does it work? 

When selling beverages, the Danish producers have to charge the price of their product as well as a 

deposit related to the beverage containers and the return system. Then, each month, Dansk Retursystem 

receives the deposit paid by the producers, which goes to maintenance of the system. 
 

Consumers can recycle their bottles and cans in machines, which are placed in most Danish supermarkets. 

When the machines are emptied, the beverage containers are transported to one of the two centres of 

Dansk Retursystem, where each item is registered, counted and sorted. After this process, the organization 

pays a refund back to the shops and supermarkets, which then are delivered to consumers recycling their 

bottles and cans. Additionally, Dansk Retursystem covers the costs related to the recycling of the 

participating stores324. 

Estonia Eesti Pandipakend is an organization established in 2005 that aims to organize the recycling of marketed 

by producers, importers and traders. Their tasks are the administration and organization of collection, 

transport, sorting, counting and recycling of deposit-subjected packaging’s in all of Estonia. Thereby, 

they deal with the plastic, glass and metal packaging’s of water, soda, beer and low-alcohol beverages325. 
 

How does it work? 

Deposit-subjected packaging, i.e. packaging returning the deposit money are sold everywhere: in stores, 

hotels, restaurants, petrol stations. You can return a packaging bearing the marking of Eesti Pandipakend 

everywhere where beverages are sold in packaging with that marking, or to a collection point nearby. 
 

Since year 2009, all beverage packaging in the system of Eesti Pandipakend bear an emblem. This 

emblem shows that the producer is a member of the EPP system and that the beverage packaging with 

the EPP marking has a monetary value326. 
 

With this system, Eesti Pandipakend estimates that 85.5% of PET packaging, 96.1% aluminium and 

89.8% glass packaging were recovered in 2018. 

                                                
321 Ibid; 
322  “Denmark expands its deposit and return system to increase recycling”. In: State of Green, July 10th 2018; 
323 “The Statutory Order on Deposits defines how the deposit and return system operates”. In: Dansk Return System; 
324 “Denmark expands its deposit and return system to increase recycling”. In: State of Green, July 10th 2018; 
325 Eesti Pandipakend, “Deposit system”, >https://eestipandipakend.ee/en/consumer>; 
326 Ibid; 

https://eestipandipakend.ee/en/consumer/
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Finland In Finland, the deposit is not mandatory, but strongly recommended. Producers are exempt from the 

purchase tax of 51 cents per litre if they register on a destination system, as they are administered by 

Suomen Palautuspakkaus (Palpa) which has 230 members. 
 

How does it work? 

Their recycling system has been designed to be as simple to use as possible for the consumers. The price of 

the bottle they buy includes a deposit. They can reclaim their deposit when they return the empty 

bottles. The stores, kiosks and service stations that sell deposit beverage packages to consumers and are 

thus obligated to also receive deposit packages, are registered in Palpa as return locations327. 
 

“A beverage packaging tax of 0,51€ per litre is collected for the packages of certain alcoholic beverages 

and soft drinks but becoming a member of an approved and operational return system or organizing a 

new return system provides an exemption from the tax. 

The Finnish Government has issued a decree on the recycling objectives of return systems and the minimum 

values of different beverage package deposits. In practice, most of beverage manufacturers and importers 

are members of return systems managed by Palpa328”. 
 

Its collection rate in 2018 was 95% for aluminium packaging, 90% PET and 88% glass. 

Germany In Germany since 1990's, the “Pfand” system obliges the stores to provide to their customers a dedicated 

machine for deposit, called Pfandautomat. Consumers are not forced but strongly encouraged to 

participate: for each container returned, they are refunded the deposit of 8 to 25 cents paid at the time 

of purchase. Originally, the German directive concerned only reusable bottles, made of glass or special 

plastic. But due to the exponential production of aluminum cans, the German Federal Government extended 

the directive in 2003 to single-use containers with a federal law, the Verpackungsgesetz, applied uniformly 

throughout Germany329. 
 

How does it work? 

In Germany, when you pay for your purchases, you pay a deposit on the majority of bottles, large glass 

jars, almost all aluminium cans, bricks and drinks in plastic bottles. Once empty, simply return the container 

to the machines provided for this purpose, the "Pfandautomat" or "Leergutautomat", available in almost 

every point of sale. Once the packaging barcodes have been scanned, you receive a voucher equivalent 

to the returned bottle instructions. This voucher must be presented at checkout where the amount will be 

automatically deducted from the total purchases or refunded in cash. 
 

The deposit amount can be different between containers. For example, the deposit of single-use containers 

(can, single-use bottles) is much more important than others because their environmental impact is stronger 

than reusable containers. A deposit of 25 cents is then collected. On the other hand, for the reusable 

containers who can be recycled, and therefore have a lower environmental cost, the deposit collected is 

between 8 and 15 cents330. 
 

→ Nowadays, the Pfand on beverages has become commonplace.  The collection rate reaches 98.5% 

today, much better than in France. The recycling rate of water bottles and soda can is around 99%, 

compared to only 56% in France for plastic bottles and 43% for cans. "The deposit system is much more 

efficient than sorting because the containers remain clean and intact and there are virtually no losses," says 

Reporter Thomas Fischer, expert of the environmental organization Deutsche Umwelthilfe (DUH). 

Iceland 

 

NB: Although not a member of the European Union, Iceland has access to the European Free Trade Association. 
 

Iceland has a deposit system for plastic (predominantly PET), metal (aluminium) and glass that can be 

found in “all ready-to-drink beverages, wine and liquor”331 containers. This system is the result of the law 

No 52/1989 enacted and implemented in 1989 by the Ministry of environment – it is the oldest deposit 

system among EU-EFTA countries.  

                                                
327 Information on return locations, in Palpa;  
328 Ibid; 
329 BONNEBAS Violette, “En Allemagne, la consigne des bouteilles en plastique n'est pas la solution miracle”. In: Reporterre, March 
7th 2018; 
330 “La consigne en Allemagne”. In: Centre européen de la consommation; 
331 “Deposit systems for one-way beverage containers: global overview”. In: Reloop Platform, 2018; 
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The deposit value is the same for the different materials: 16 ISK (around 0,11 euros). The total of 

unredeemed deposits directly goes to the system administrator Endurvinnslan Hf. 
 

➢ The deposit program depends on a centralized system administered by Endurvinnslan Hf, and is 

essentially financed by “administration fees, material revenue and unredeemed deposits”332. 

Italy 

 

Italy has attempted to implement a deposit system on glass bottle in 2017 through the environment ministry. 

It was supposed to be a year-long trial, but we can’t be sure of the exact outcome of this attempt, because 

of the lack of information.  
 

- Other than that, it is important to notice that waste disposal and recycling is managed at a 

municipal level in Italy333 – meaning that there are different systems depending on the areas. 

This particular feature can explain the difficult implementation of a unique deposit system in 

Italy. 

Lithuania 

 

In March 2015, the Ministry of Environment named non-profit Užstato Sistemos Administratorius (USAD) 

as operator of the new deposit system. USAD was established in a case of extended producer responsibility. 

“The system operator is responsible for transparent data management, deposit clearing, reporting, logistics, 

marketing collected materials and educating stakeholders and consumers. Its sources of income include 

unredeemed deposits, revenue from the sale of collected materials and administration fees paid by 

beverage producers334”. 
 

How does it work? 

The manufacturers and the importers supply beverages for the consumers which pay both the price for 

the product and the deposit for the packaging. Then, the consumer pays retailer the price of the product 

and the deposit for the packaging. Once the bottle is empty, the consumer returns the packaging to the 

retailer, and the retailer reimburses the deposit to the consumer. 

The retailer then returns the reusable packaging’s and USAD calculate it, so it can reimburse the deposit 

for retailer accordingly. At the end, the manufacturer pays USAD the price for the packaging335. 
 

In Lithuania, this system works for stores larger than 300m2 and all stores in rural areas, with optional 

participation from other stores. Retailers were provided reverse vending machines, either inside the store 

or as outdoor kiosk installations, depending on the retailers’ size. Consumers are refunded their deposit as 

vouchers that can be redeemed in store as cash or credit toward their shopping bill. 
 

Prior to this system, only 1/3 of all beverage containers in Lithuania were returned. USAD had a goal of 

a 55% return rate in 2016 and far exceeded that mark with 74.3% of all beverage containers returned 

for recycling. The return rate reached a huge 91.9% by the end of 2017336. 

Malta 

 

Malta has been developing the ‘Single-Use Plastic Products Strategy for Malta 2020-2030’ until May 

2019. This strategy gathers multiple proposed measures - one in particular on “the introduction of a 

beverage container refund scheme337”. The proposal has many goals:  

- increase the collection rates of single-use plastic beverage containers 

- promote circular economy 

- reach the EU recycling target  
 

But it is only a proposal and Malta remains a country “at risk of missing the 2020 targets338” of the 

European Union – even the Commission reports that Malta is still unable to implement EU waste law, “mainly 

due to the lack of infrastructure and collection systems for recyclables339”.  

                                                
332 Ibid; 
333 “Waste disposal and recycling in Italy”. In: Angloinfo Italy, 2019; 
334 “Recycling : Lithuania deposit system exceeds all expectations”. In: Open Access Government Lithuania, Lorraine Dundon, April 
24th 2014; 
335 About the system, USAD; 
336 Ibid; 
337 Muscat Annalies, “The single-use plastics product strategy for Malta 2020-2030”. In: Mamo TVC Avocats, October 28th 2019; 
338 GANADO Philip Leone, “Malta at risk of missing 2020 waste recycling target”. In: Times of Malta, October 10th 2018; 
339 Ibid; 
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Netherlands 

 

In the Netherlands, the deposit is "more or less mandatory" for plastic bottles of more than 75cl, according 

to the Stichting Retourverpakking Nederland, main operator of instructions in the country. 
 

If a producer does not set up a deposit, he will have to pay a tax. The main objective of the operator is 

to set up a national deposit system for packaging. At the moment, only PET plastic bottles are concerned 

(from 75cl), for non-alcoholic beverages and water. A deposit of 25 cents will be charged for these bottles. 
 

How does it work? 

Once used, the consumer returns the empty bottle to the retailer and get back the deposit of 25 cents. 

The empty bottles are then transported in large bags (return bags) via the retailer's distribution centre to 

the counting centre in Utrecht or Tilburg. All bottles are counted and scanned at this location. 
 

The Netherlands Return Packaging Foundation coordinates the collection system. The main tasks (whether 

or not delegated to external parties) are: 

- Counting, sorting and marketing the bottles of the participants and contractors 

- The collection of deposit and a processing fee from participating producers and importers 

- Paying deposit to retailers and drinks wholesalers, based on the counts in the counting centers 

- Taking care of reports to participants. 
 

72% of waste was recycled in the country in 2016 according to Eurostat. 

Norway NB: Although not a member of the European Union, Norway has access to the European Single Market through 

the European Economic Area. 
 

Norway ranks first in the world in terms of recycling plastic packaging. While other industrialized nations 

“grapple with dangerously problematic plastic consumption, Norway stands out, recycling up to 97 percent 

of its plastic bottles thanks to a nationwide bottle deposit scheme340”. In France, only 60% of plastic bottle 

are recycled. 
 

Indeed, plastic producers in Norway are subject to an environmental tax. The more of their plastic they 

recycle, the lower is the tax. In other words, if they recycle, their tax drops significantly, and it can even be 

totally removed if 95% of the bottles are recycled. But if nothing is done, the tax increases considerably. 
 

How does it work? 

Producers and importers who sign up with the deposit system law “will be entitled to a reduction in the 

above-mentioned environmental fee as follows: 

- If the return and recycling rate of the used beverage containers is below 25%, the producer or 

importer will receive no reduction in the environmental fee. 

- If the return and recycling rate is above 95%, the environmental fee is reduced to zero. 

- If the return and recycling rate is between 25% and 95%, the environmental fee is reduced 

linearly341”. 
 

Producers ensure they reach that target by attaching a deposit value to each plastic bottle, to be 

redeemed when it’s returned. The high-quality plastic waste that’s collected can then be recycled into 

everything from textiles to packaging, including new plastic bottles. 
 

For collection, Norway set up a deposit system. Citizens can drop their bottles in terminals or directly at 

the merchants. “For the customer the deal is equally straightforward. A deposit of 10p to 25p depending 

on size is paid on each bottle. People can then return it to a machine or over the counter where they bought 

it. A barcode is read, and they are handed a coupon or cash342”. 

In sum, Norway has a mixed device, weighing on both consumers and manufacturers, and it seems to 

be really successful. 
 

According to the statistics, this system has been very successful as the total return rate is up to 96%343. 

                                                
340 SIEGLE Lucy, “Norway as a radical approach to plastic pollution, and it's working”. In: Huffington Post, August 22nd 2018; 
341 Deposit system law, Norway. In: Anker Andersen; 
342 TAYLOR Matthew “Can Norway help us solve the plastic crisis, one bottle at a time?”. In: The Guardian, July 12nd 2018; 
343 “Deposit systems for one-way beverage containers: global overview”. In: Reloop Platform, 2018; 
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Portugal Portugal recently voted the implementation of a deposit-return system for single-use bottles – so called 

‘pilot project’. A decree-law provided, along with a Ministerial Order No 202/2019, organize the 

implementation of the pilot project, which must be ready for test by December 21st, 2019.  

Newly adopted articles aim: 

“(i) to have a phased implementation of the incentive system, with the repayment of a deposit to the final 

consumer for returning single-use plastic packaging (Article 23-A)  

(ii) to require large shopping areas to have areas for the exclusive sale of drinks in reusable or 100% 

biodegradable packaging (Article 23-B) 

(iii) to require the implementation of a deposit-return system for single-use drinks packaging in plastic, glass, 

ferrous metal and aluminium as from 1 January 2022 Article 23-C)”. 
 

According to the law, a complete deposit system for plastic, metal (ferrous and aluminium) and glass will 

be mandatory by January 1st 2022344. 

Romania Romania adopted an Ordinance 74/2018 on waste management implementing a deposit system for 

reusable glass packaging from March 31st, 2019 – with the intention to later extend this system to other 

types of materials such as plastic or aluminium345. The deposit value is 0,5 RON (around 0,1 euro).  
 

In order to achieve the highest return rate from the outset, producers have the obligation to put the label 

“reusable packaging” and arrange the takeover of the products.   
 

The Ordinance also states that “until January 1, 2021, based on the assessment of economic, social and 

environmental efficiency, as well as the impact on small and medium enterprises, by government decision, 

a deposit return system applicable to reusable primary packaging made of glass, plastic or metal, with 

volumes ranging from 0,1 l to 3 l inclusive, for available on the national market alcoholic beverages, cider, 

other fermented beverages, juices, nectars, soft drinks, mineral waters and drinking water of any kind, 

wines and spirits” in its Article 10(5)346. 
 

A deposit system for plastic, metal and glass (similar to other European countries) is waited for 2022. 

Scotland The Scottish government is going to introduce a deposit return scheme for drinks containers in 2021. 

Sweden In Sweden, cans have been registered since 1984 and plastic bottles since 1994 for all ready-to-drink 

drinks. The scheme is operated by the brewery trade (50%) in partnership with the two associations for the 

grocery trades – the Swedish Grocery Trade Association and the Grocery Store Association (25% each)347. 
 

How does it work? 

Returpack is the operator responsible for the device. They say that about 95% of their volume is collected 

in food retail markets. They have approximately 12.500 customers of different types, from big 

supermarkets to small cafés, sports clubs, airports etc. “Around 3 000 of these have their own reverse 

vending machines. It's voluntary and not obliged to take back containers, but as a Returpack customer, you 

will be compensated both for the deposit and the so-called handling fee for the return containers you send 

in348”. 
 

The containers, once returned, must be cleaned and sorted. For example, plastic bottles must be separated 

from metal cans. Otherwise, Returpack will be unable to refund the deposit. If any glass or garbage are 

found into the containers, it can damage the equipment and, in such cases, compensation will not be paid 

out. Recycling rates for 2018349 : 

- 84,8% total recycling rate, both aluminium cans and PET bottles 

- 2,05 Billion cans and bottles recycled 

- 201 packages per person in Sweden 

- 18 356 tons of aluminium 

                                                
344 “Portugal encourages return of non-reusable plastic bottles”. In: ESM, January 2nd 2019; 
345 DRAGAN Aurel ”Reusable waste deposit scheme to apply to glass bottle only”. In: Romania Business Review, April 1st, 2019; 
346 Ibid; 

347 Deposit return in Sweden, in Zero Waste Scotland; 
348 Customers and partners, in Pantamera; 
349 Ibid; 
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- 22 361 tons of PET material 

The United 

Kingdom 

“In December 2018, the government published its Resources and Waste Strategy. The aim of the strategy 

is to make the UK a world leader in resource efficiency and resource productivity, to increase 

competitiveness and move away from a linear economy towards a circular economy. It outlines how the 

government will work towards our ambitions of doubling resource productivity and zero avoidable waste 

by 2050, maximize the value we extract from our resources, and minimize waste and the associated 

negative environmental impacts”. 
 

The DEFRA (Department for Environment Food & Rural Affairs) then launched a consultation for the 

introduction of a deposit return system scheme (DRS) in England, Wales and Northern Ireland in February 

2019. 
 

The DEFRA says that “a DRS would see a deposit added to the price of drinks in in-scope drinks containers 

at the point of purchase, which would be redeemed when consumers return their empty drinks containers 

to designated return points”. 

This consultation proposes that “the materials included in a DRS could be PET and HDPE plastic bottles, steel 

and aluminium cans, and glass bottles. We are proposing that a broad range of drinks, including water, 

soft drinks, juices, alcohol, and milk-containing drinks». 
 

UK consumers go through an estimated 14 billion plastic drinks bottles, 9 billion drinks cans and 5 billion 

glass bottle a year 
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2.7 - CONCLUSION 

 
 

Most effective 

measures 

Content Issues encountered 

N°1: Reuse and 

reutilization 

- Compared to recycling, which 

keeps only the material and uses 

industrial processes consuming a 

lot of energy, reuse is deployed at 

a local level, where it creates 

activity and promotes access to 

consumption by the largest 

number. 

- It is possible to reuse almost 

everything and every material 

(plastic, glass, textile, electronic 

equipment, construction products 

and materials) 

- Many actors in the reuse economy: 

local authorities, producers, and 

mostly consumers who play an 

important role in this process 

 

- The question of responsibility: 

could be difficult: who takes 

responsibility for technical 

failures, health or environmental 

problems? (client, company, 

delivery platform?) 

- For the construction waste: 

question of the ten-year warranty 

and damage to the structure: 

some companies may be reluctant 

to use materials from reuse 

because they engage their 

responsibility. This, then, requires 

an adaptation of the guarantee 

contracts. 

- Materials from reuse cannot be 

part of a biennial warranty, which 

only applies to new materials 

N°2: The Extended 

Producer 

Responsibility 

- A policy principle to promote total 

life cycle environmental 

improvements of product systems 

by extending the responsibilities of 

the manufacturer of the product to 

various parts of the entire life 

cycle of the product, and 

especially to the take-back, 

recycling and final disposal of the 

product 

- Transfers the responsibility and the 

costs of waste management from 

the taxpayers to consumers and 

producers 

- EU countries have different 

approaches to EPR 

 

- Risk that the consumer would 

ultimately be impacted by EPR 

measures 

 

- Challenge of the implementation 

of the new Directive 2019/904 

regarding single-use plastics, 

tobacco product filters and 

discarded fishing gears. 

N°3: The deposit 

system 

- Implementing a deposit return 

scheme system at the EU level 

would have many advantages as 

it would allow to standardise 

products made in plastic within 

the Single market improving both 

their environmental impacts and 

trade. 

- Limits of the European Single 

Market in EU law: MEQR.  

 

- The failure to implement a DRS in 

a country (through the French 

example). 
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